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FOREWORD

The official data on crimes against children and the corresponding data
on effective and successful prosecution, reflects the enormous failure of the
existing system in adequately responding to, ending and preventing violence
against children. Multiple factors come to play when a case of violence
emerges, and an efficient response would be one where the concerned
stakeholder is in a position to understand the nuances of the law and its
application.

It is therefore important that legislations relating to children are
completely understood and updated by the law enforcement officers through
regular orientation and training. Unfortunately, the large number of cases
that get reported and need action do not leave much space and avenues for
regular training. Manuals and handbooks which de-mystify the laws and
make it available at one place instead of requiring the stakeholder to refer to
multiple documents should be able to aid and assist in the learning process.

This initiative of the National Commission for Protection of Child Rights
in compiling these statutes concerning violence against children alongwith a
suggested SOP for each stakeholder spread across diverse legislations is
perhaps the most exhaustive document on this subject in recent times. I
congratulate the Chairperson, Ms. Stuti Kacker and her entire team for taking
this initiative.

[ also congratulate the Childfund Team and the consultant Ms. Aparna
Bhat, an advocate practicing in the Supreme Court in preparing this Manual
and further disseminating it. I also congratulate Ms. Ramya Subrahmanian
on her document on the preventive aspects of violence. It is noteworthy that
a simultaneous digital launch of the document has been contemplated which
will ensure a wider outreach.

My best wishes to all those who were involved in putting these
documents together and continuing their good work on the subject.

L%../
NEW DELHI (Madan B. Lokur)
11t September, 2018
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FOREWORD

Mapping of NCRB data of crimes against children indicated that from 2009 onwards,
crime against children had increased rapidly. Now in 2016, the number of instances reported
were 1,060,958 reaffirming this increasing trend, which indicates that besides the stark
instances of abuse and violence, the society is not valuing its children.

I realized that addressing violence is the most critical part of addressing issues
relating to protection of rights of children. Children tend to seek support from unknown
places when conventional structures fail them or turn to crime when they can. Abusing a
child leaves a permanent mark on the child hampering the development of the child’s
potential. The cycle of abuse creates a web leading to children getting more disturbed or in
many cases becoming perpetrators of violence towards themselves, their peers, younger
children and at times adults. Research indicates that childhood violence leads to significant
social and economic loss to the Nation.

The present document prepared in three volumes is an attempt to addressing violence
in childhood holistically.

In this effort, I am grateful for the support the Commission received, from Childfund
India, particularly from Ms. Neelam Makhijani, Country Director who was a wonderful
collaborator in ensuring this document is prepared. I also congratulate Ms. Ramya
Subrahmanian, for her elaborate account on prevention of violence despite the complete lack
of information on prevention initiatives in India. [ am also happy to have got the support from
Ms.Aparna Bhat, Advocate in the preparation of the legal aspects of prevention of violence
against children.

Within the Commission, besides my Members, [ am grateful for the continued support
I received from our Advisor (JI and POCSO) Mr.KulbirKrishan and Sr.Consultant (JJ and
POCSO) Mr.Dhaniram and for the effort they made in bringing these documents to a logical
conclusion.

(Stuti Kacker)
10.09.2018
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Foreword

The issues related to exploitation of children and violence against them is quite prevalent in
India as well as worldwide. ChildFund resolutely believes that all children have an inherent
and universal right to a life free from violence, abuse, exploitation and neglect to survival and
development, and is committed to foster an enabling environment where children can grow
to their fullest potential. ChildFund India has been making persistent efforts to achieve the
Sustainable Development Goals with special focus on Sub Goal 16.2 - towards ending all
forms of abuse, exploitation and violence against children by integrating Child Protection in
all its programs.

To strengthen the rights of children in India, ChildFund India in association with the National
Commission for Pratection of Child Rights (NCPCR), has developed an overarching
framework fo prevent violence against children. This includes operating procedures for key
stakeholders under various legislations related to protection of our children.

In this endeavor, ChildFund worked with the team at NCPCR, child protection specialists and
legal experts. The work comprises of 3 volumes: 1) Situational analysis of childhood violence
in India; 2) Demystification and unpacking of laws related to protection of children, and 3)
User handibook of procedures related fo key stakeholders mandated for protecting and
combating childhood viclence.

| am grafeful to Ms. Stuti Kacker, Chairperson, NCPCR, for her leadership, passien and
believing in ChildFund India, the team at NCPCR for extending their support for framing a
robust and holistic framework - sefting our steps towards a global mandate on ending
vioclence against children.

It has been an insightful and a learning experience to work with Advocate Aparna Bhat of
the Supreme Court of India, and her team to help us delve in deeper and look at legal
frameworks and stakeholder portfolios for enhancing the scope of programming around child
protection.

| hope that this knowledge will be used by duty-bearers to protect and safeguard our
vulnerable children so that they can realize their full potential and achieve their dreams!

Date: 11/09/2018

PROGRAM STATES:
Andhra Prodesh, TE!Q!".QQ]I"\{:. Bihar, Chhattisgarh, Delni, Jharkhand, Karnatoko, Maodhya Pradesh, Maharashtra,
Puducherry, Rojasthan, Tomil Nady, Uttar Pradesh, Uttarakhand, West Bengal

Registered under Sccieties Registration Act XX of 1660
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INTRODUCTION



very child today has the potential of being a child subjected to violence given certain

regressive human behavior in the progressive manner. In 2006, the then UN Secretary

General, Kofi Annan had said * States bear primary responsibility for preventing and

responding to violence against children and for upholding the Convention on the rights
of the child and other treaties which guarantees girls and boys everywhere the right o live their
lives free from violence. There must be action from all sectors, from health and education to
labour and justice”. While prevention of violence is a preferred intervention, law enforcement
response becomes inevitable post violence. Despite documentation that there is poor reporting
on violence against children, the reported figures are startling. As technology and innovation
progresses, the nature of violence perpetrated on children is also taking newer dimensions
overwhelming all the stakeholders.

State responses to violence more often than not, culminate in the infroduction of new legislations
and creating new agencies to implement the same while struggling to meet the institutional
demands each such legislation warrants. Consequently, the same law enforcement is faced with
the mammoth challenge of having to implement the new laws with their old fraining and support
services. The new cadres created with each legislation also navigate through these processes and
the stark contradictions between the paper and reality. Meanwhile, the number of children facing
violence and the nature of violence continue to increase.

Laws addressing violence against children are meant to enhance their protection. However,
studies do not indicate any significant advantage or benefit that the children have got post these
legislations. Anecdotal reports post interactions with law enforcement officers indicate that the
laws have progressed but the training has not and hence they fail in matching the manner in
which the perpetrators manage fo manipulate the very same law that is meant to protect the
children. Application of the law does not necessarily involve a single legislafion in a given case.

A combination of multiple statutes would have to be used to understand which is best suited

to the peculiar facts of each case. This application requires besides experience, a thorough
understanding of the law and the institutions created under it, the role played by each institute/
stake holder and the appropriate manner in which they can be engaged.

A desk review of a wide range of literature on the subject indicated that there are some excellent
pieces of work on various laws. However, a comprehensive single document dealing with multiple
lows targeted at all stake holders was not available.

The present handbook is an attempt to fill that deficit.

Handbook for Ending Violence ‘
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aw enforcement is key in dealing with violence against children. There are diverse laws frying

to address various aspects of violence with the overarching Penal Code. In certain instances

there are laws in different statutes addressing the same category of violence, more often

than not, without not making any reference to each other. Any member of law enforcement
would be infrigued and overwhelmed with the legal provisions overlapping and dealt with
divergent authorities. Consequently, children, despite best efforts, end up losing the advantages
that was designed in the statutes and the rules to benefit them and support them positively. The
present endeavour is to assist all the stake holders to understand the law, their roles in it and the
roles played by other stake holders. It is designed in a way to facilitate optimum utilisation by
multiple stake holders. The handbook is also written with the understanding that the police is the
key law enforcement agency even for children with their role modified to suit the sensitive nature
of the beneficiary. The underlying theme being violence against children, the aspects relating to
civilremedies, though mentioned, have not been deliberated upon. They are infroduced for the
purposes of context and in some instances for highlighting the rights of the children.

The handbook is divided into three Volumes. Volume | presents the situational analysis of violence
against children. Volume Il of the handbook is demystifying certain statutes by explaining the
framework of the statute, key provisions, key authorities created in the statute, offences and
penalties and other beneficial provisions. In addition to that, there is a comprehensive table listing
out all the offences against the children, the nature of the offence and the punishment that can
be imposed.

Volume Il of the handbook is the actual SOP targeting at the following stakeholders.

a. Police/SJPU/CWPO

b. Child Welfare Committee;

C. State Child Protection Society;

d. District Child Protection Unit;

e. Social workers/Probation officers

f. Medical Professionals

g. Special provisions for Prosecutors;

h. Special Provisions for Juvenile Justice Board, Children’s Court and Special Court.

Convergence of roles and services is another key link for providing better services especially to
the vulnerable group amongst the children. It is hence important for each stakeholder to know
the simultaneous role of others. This handbook puts all the roles together for easy reference of
everyone.

Handbook for Ending Violence ‘
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GENERAL

a. A call received on dialing 100;

O

. The family and/or the child visit the police station;

c. Areferralis made from the Child Welfare Committee or a hospital;

d. The child is rescued from a scene of crime (brothel, harmful labour practice, etc.)
e. A child unaccompanied by parent/guardian or adult, is rescued from a place; or

f. Any other source

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Every Police Station should have at least one designated Child Welfare Police Officer not below
: the rank of Asst. Sub-Inspector with appropriate aptitude, training orientation exclusively to deal :
with children and should have knowledge of child related legislations. :

.
ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Reception:

o Make the child seated in a comfortable, child friendly place; If there is no child-friendly
place available, ensure that the child is seated in a place which remains private and the
child is not subjected to scrutiny by others in the room;

o Allow the child to gather the confidence to communicate;

o Inthe meantime to call for the woman police officer, support person depending on the
nature of violence being reported;

o Make arrangements for and take permission to audio/video record the narration (Under
section 161 of the Code of Criminal Procedure). (see box below) Enquire if the child would
be able to communicate and narrate the violence that has taken place;

o In case the child is not able to communicate herself, enquire from the accompanying
members about the incident;

o In cases where the child appears to need immediate medical attention, ensure that the
child is taken to the hospital;

o In cases where the child is unaccompanied, initial efforts will have to be made to enquire
about the parents/guardian of the child;

o In cases where the child is unaccompanied, alert the Child Welfare Committee. If it is outside
the working hours of the CWC, contact the Chairperson or any member available.

Handbook for Ending Violence ‘
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RECORDING THE STATEMENT HAS TO BE AS SOON AS THE CHILD IS IN A POSITION TO SPEAK.
{ PROVIDING MEDICAL ATTENTION IS CRITICAL.

o In case the child is not able to give the information, the details of the child will have to be
uploaded on "tfrackchild” available at: hitp://trackthemissingchild.gov.in/trackchild/index.
php. This child could be a missing child;

Recording The Statement:

Section 161 in The Code Of Criminal Procedure, 1973
161. Examination of witnesses by police.

(1) Any police officer making an investigation under this Chapter, or any police officer not

i below such rank as the State Government may, by general or special order, prescribe in this
behalf, acting on the requisition of such officer, may examine orally any person supposed to
be acquainted with the facts and circumstances of the case.

(2) Such person shall be bound to answer fruly all questions relafing to such case put to him by
such officer, other than questions the answers to which would have a fendency to expose
him to a criminal charge or to a penalty or forfeiture.

(3) The police officer may reduce into writing any statement made to him in the course of an
i examination under this section; and if he does so, he shall make a separate and true record
of the statement of each such person whose statement he records.

Provided that statement made under this sub-section may also be recorded by audio-video
electronic means.

Provided further that the statement of a woman against whom an offence under section 354,

i section 354A, section 354B, section 354C, section 354D, section 376, section 376A, section 376B,
Section 376C, section 376D, section 376E, or section 509 of the Indian Penal Code is alleged

i to have been committed or attempted shall be recorded by a woman police officer or any

i woman officer.

o Take permission to video record the narration (Under section 161 of the Code of Criminal
Procedure)

o Take details of the perpetrator as described by the child/accompanying adult;
o Gather the details of the incident as the child narrates giving her adequate fime to recollect;

o In case the child is unable to narrate at all, allowing the child to discuss with the support
person may make the child comfortable to speak;

o Do not permit persons accompanying to prompt her at the first instance. The additional
information other persons can give, can be taken only to supplement the child’s statement
or fill in the gaps in the statement of the child;

o During the course of the narration, if the child requests for a break, or appears to need a
brecak, offer the break to the child;

m‘ Handbook for Ending Violence
Against Children(lll- User Handbook)



{ It is important to understand the nature of the crime. In many cases relating to violence against
{ children, there would be multiple offences committed. Do refer to the chart in the beginning
of this manual to check under which head(s) the offences fall. Apply all the sections in the FIR

i against the accused.

After The Statement:

o Once the FIR is registered, the copy must be given to the child and/or the adult
accompanying the child;

o Itisrecommended that the statement of the child be also recorded before the Magistrate
under section 164 of the Code of Criminal Procedure.
Section 164(5) Any statement (other than a confession) made under sub- section (1) shall be :
i recorded in such manner hereinafter provided for the recording of evidence as s, in the opinion
i of the Magistrate, best fitted to the circumstances of the case; and the Magistrate shall have
i power to administer oath to the person whose statement is so recorded.
o In cases where the child is likely fo be exposed to the perpetrator, the information about the
FIR and the details must be provided to the Child Welfare Committee;

o In cases where the child is rescued from a situation of violence, the child must be presented
before the Child Welfare Committee so that the child is placed in a Child Care institutions for
temporary reception and care;

o The details of the Support Person must be shared with the child. In cases where it is not
statutorily required to appoint a support person, contact details about the officer/person
who would be available to provide the child/family with the progress of the case, must be
given;

o Since all children who are subject to violence are children in need of care and protection,
the District Child Protection Unit and CWC must also be informed about the case and the
details of the child shared with the unit;

IN CASES WHERE A CHILD IS EXPLOITED FOR LABOUR":

Situation A: if the child is less than 15 years and is found working in a factory;

OR

Situation B: A child below 14 years of age is rescued while working for gain in any set up;
OR

Situation C: An adolescent (who has completed 14 years and is below the age of 18 years of
age) found working in any workplace which fall within Part A or child working on any process
specified under Part B of the schedule laid down in the Child and Adolescent Labour (Prohibition
and Regulation) Act, 1986 or is prohibited under sections 22 and 23 of the Factories Act, 1948;

Or

Situation D: A child is found who has been forced into any form of labour with no gain or very
nominal wage in return of any advance/favour that was made onto the child or onto any
person associated to the child and is rescued from such bonded labour;

' Shall be governed by the Prohibition of Child and Adolescent Labour Act, the Factories Act, the Indian Penal Code, the
Juvenile Justice Act;

Handbook for Ending Violence ‘
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a. A complaint from any person, member of civil society, institutions or organizations on an
incident of child labour, or, adolescent labour in hazardous employment.

b. Information through its own sources;

c. During inspection of an establishment if the inspector suspects that a person employed is a
child and the occupier of the establishment where the concerned child is working fails to
produce a cerfificate about the age of the person who looks like a child.

d. If the child has been found/rescued/escaped and been produced before the police under
any of the means above or by any other person:

o The police shall, on receipt of the complaint/information, verify if the information/complaint
is genuine.

o If the information is correct, the police shall make preparations for rescuing the child.

o It shall take measures to check if the concerned child’s life is af risk.

o Puttogether arescue tfeam, which would comprise of a Child Welfare Police Officer/a
person in charge of Special Juvenile Police unit/, a woman police officer, labour inspector
(s), members of civil society;

o Bein civilian clothes and not in the uniform;

165. Search by police officer:

(1) Whenever an officer in charge of a police station or a police officer making an investigation

i hasreasonable grounds for believing that anything necessary for the purposes of an
investigation into any offence which he is authorised to investigate may be found in any
place with the limits of the police station of which he is in charge, or to which he is attached,
and that such thing cannot in his opinion be otherwise obtained without undue delay, such
officer may, after recording in writing the grounds of his belief and specifying in such writing,
so far as possible, the thing for which search is fo be made, search, or cause search to be
made, for such thing in any place within the limits of such stafion.

(2) A police officer proceeding under sub- section (1), shall, if practicable, conduct the search
i in person.

: (3) If he is unable to conduct the search in person, and there is no other person competent

: to make the search present at the fime, he may, after recording in writing his reasons for so
doing, require any officer subordinate to him to make the search, and he shall deliver to
such subordinate officer an order in writing, specifying the place to be searched, and so
far as possible, the thing for which search is to be made; and such subordinate officer may
thereupon search for such thing in such place.

(4) The provisions of this Code as to search- warrants and the general provisions as to searches
i contained in section 100 shall, so far as may be, apply to a search made under this section.

(5) Copies of any record made under sub- section (1) or sub- section (3) shall forthwith be sent
to the nearest Magistrate empowered to take cognizance of the offence, and the owner or
occupier of the place searched shall, on application, be furnished, free of cost, with a copy
of the same by the Magistrate.

‘ Handbook for Ending Violence
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o Obtain a search warrant (see box) beforehand from the concerned Magistrate if required

o Ensure that a medical practitioner and a counselor is made available at the time of rescue
of the child/children, if required as per legal provision?

When search warrant may be issued (Section 93):

(1) (a) Where any Court has reason to believe that a person to whom a summons or order
under section 91 or a requisition under sub- section (1) of section 92 has been, or might
be, addressed, will not or would not produce the document or thing as required by
such summons or requisition, or

(b) where such document or thing is not known to the Court to be the possession of any
person, or

(c) where the Court considers that the purposes of any inquiry, trial or other proceeding
under this Code will be served by a general search or inspection, it may issue a search-
warrant; and the person to whom such warrant is directed, may search or inspect in
accordance therewith and the provisions hereinafter contained.

(2) The Court may, if it thinks fit, specify in the warrant the particular place or part thereof
to which only the search or inspection shall extend; and the person charged with
the execution of such warrant shall then search or inspect only the place or part so
specified.

(3) Nothing contained in this section shall authorize any Magistrate other than a District
Magistrate or Chief Judicial Magistrate to grant a warrant to search for a document,
parcel or other thing in the custody of the postal or telegraph authority.

o Eachrescue operation is unique and requires different planning;
o A general diary entry* shall be made just before leaving the police station.

o The general diary entry shall not mention specific details such as the address or location of
the place or the source of information, in order to keep the operation confidential;

o If different members or members from different departments are a part of the rescue team,
then they should all coordinate to reach the spot

o The rescue team shall cover all the exit gates/doors to ensure that no person leaves the
premises.

2t shall keep in handy, water bottles, biscuits, fruits or any nourishment to readily provide the child.

3The High Court of Delhiin Court on its own Motion v. NCT of Delhi [2009 SCC Online Del 1958] had directed the National
Commission for Protection of Child Rights to prepare the Delhi Action Plan to provide a detailed procedure for interim care
and protection of the rescued children which is to be followed by Labour Department. The same was accepted by the
High Court which directed the implementation of the same.

“The General Diary enftry is only recording the information received which is the genesis of the whole operation. FIR would
be registered after the requisite information is received once the rescue/raid is conducted. The General Diary entry must
be consistent with the FIR but need not contain all the details.

Handbook for Ending Violence ‘
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On entering the premises, the team shall spot the children and escort them outside or to
a spot within the premises, which has been marked by the rescue team to assist the child/
children or adolescents. It is important to keep the children secure when the operation is
being conducted.

The rescue team shall arrest all the alleged persons. Expect resistance including violence.

Members of the team shall carefully check every part of the premises to ensure that no child
or adolescent or any victim is left behind.

The child shall be made comfortable and provided with medical attention if necessary.

The rescue team handling the child shall make efforts to take the child to a place, which is
not intimidating, or a little further away from the commotion.

The police officer shall ensure that no pictures or videos of the child/children are taken at the
time of rescue or after.

Disclosure of identity of child is prohibited under the Juvenile Justice Act, 2015.°

It is important that the Child Welfare Committee is informed about the number of children
rescued and efforts must be made to produce the children before the Committee/member
of the Committee at the earliest;

The police shall noting the offences committed, register an F.I.R. against the occupiers of the
establishment/ managers of the factories and other such persons keeping in consideration
all relevant aspects including whether the child was trafficked, etc. and relevant laws: Child
and Adolescent Labour (Prohibition & Regulation) Act, Juvenile Justice Act, 2015, Factories
Act, The Bonded Labour Act, Section 370 of Indian Penal Code;

It would be advisable that the police officers engaged in the operation divide themselves
info feams where one team would engage with the children and other team engages with
collection of evidence.

While collecting evidence, attention must be paid to collect evidence of work done by the
child, records/ identity cards of each child, identity cards of the accused etc.

It shall prepare a seizure memo (see box) on the basis of the evidence collected.

Find witnesses from the civil society who will be in a position to narrate facts as has taken
place and would also be able to give evidence in the Court;

5 Section 74 of the Juvenile Justice Act, 2015

E
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Persons in charge of closed place to allow search (Section 100):

(1) Whenever any place liable to search or inspection under this Chapter is closed, any
person residing in, or being in charge of, such place, shall, on demand of the officer
or other person executing the warrant, and on production of the warrant, allow him
free ingress thereto, and afford all reasonable facilities for a search therein.

(2) If ingress into such place cannot be so obtained, the officer or other person
executing the warrant may proceed in the manner provided by sub- section (2) of
section 47.

(3) Where any person in or about such place is reasonably suspected of concealing
about his person any article for which search should be made, such person may
be searched and if such person is a woman, the search shall be made by another
woman with strict regard to decency.

(4) Before making a search under this Chapter, the officer or other person about to
make it shall call upon two or more independent and respectable inhabitants of
the locality in which the place to be searched is situate or of any other locality if
no such inhabitant of the said locality is available or is willing to be a withess to the
search, to attend and witness the search and may issue an order in writing to them
or any of them so to do.

(5) The search shall be made in their presence, and a list of all things seized in the
course of such search and of the places in which they are respectively found shall
be prepared by such officer or other person and signed by such witnesses; but no
person witnessing a search under this section shall be required to attend the Court
as a witness of the search unless specially summoned by it.

(6) The occupant of the place searched, or some person in his behalf, shall, in every
instance, be permitted to attend during the search. and a copy of the list prepared
under this section, signed by the said witnesses, shall be delivered to such occupant
or person.

(7) When any person is searched under sub- section (3), a list of all things taken
possession of shall be prepared, and a copy thereto

o The communication with the child shall be in a language the child is comfortable with and in
a manner, which is child friendly®.

o A counselor, preferably, shall explain to the child in a delicate manner about the situation at
hand.

SA panel of franslators is required to be maintained by the District Child Protection Unit under Rule 7(1)(i) of the Model Rules,
2016
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o Meanwhile, the police shallimmediately notify the Child Welfare Committee about the
child/children.

o The police shall duly inform the parents of the child or any other person in charge of the child
appropriate shelter home or other child care home of the rescued children and specify the
fime that the children will be taken there.

o The police/SJPU/CWPO shall produce the rescued child before the Child welfare Committee
within 24 hours.

o This does not include the time taken for the journey to the Committee.

o The police/CWPO/SJPU producing the child before the committee shall fill the details of the
child in Form 17 format given in the Juvenile Justice Model Rules, 2016’.

o The accused may file an application for bail:

¢ Itisimportant that the prosecutor is informed about the entire operation and the bail is
opposed. The Court will have to be apprised about the gravity of the offence and the
consequence of the persons being released on bail;

o The accused may get the family o make an application to seek custody of the children:

¢ The family members of the child victim also need proper counselling before they become
hostile in the Court.

¢ If the family of the victim is brought by the accused, then the police will have to advise
the prosecutor to defer the application;

¢ The police should ensure that home investigation is carried out to verify if the parents are
indeed the parents and if they have been induced/coerced by the accused;

o The police must contact the families of the children and inform them that the children are
rescued and are being placed in shelter homes;

o The police shall advise the family/guardian/relative of the child that the child is enfitled to
receive compensationd.

o The police must finish investigation as diligently as possible in a time bound manner
o The police shall enable legal assistance to the child.

o The police shall ensure the anonymity of the child throughout.

o The police shall conduct speedy investigation.

o The chargesheet shall be filed expeditiously.

o If the child who is a victim of child labour is also a victim of sexual abuse, then the
chargesheet shall be filed as prescribed in the POCSO Act.

The Form can be found at: http://www.wcd.nic.in/sites/default/files/171861.pdf
8Section 14B of the Child and Adolescent Labour (Prohibition and Regulation) Act, 2016; M.C. Mehta v. UOI [1996 (6) SCC
756]
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IF THE CHILD IS RESCUED FROM A CHILD MARRIAGE’:

o A marriage where either or both the party is a child, is prohibited and punishable under the
Prohibition of Child Marriage Act, 2006 (Page 75 of Volume Il of the Handbook ), the Juvenile
Justice Act, 2015,'° (Page 47 Volume Il of the Handbook ) and the Indian Penal Code'.

o On a complaint/information given by the parent/ any relative of the child or any other
person;

o It's own contact and sources;
o Onreceipt of areport by the Child Marriage Prohibition Officer'
o On being notified by the Child Welfare Committee

o Or through any other means;

o Make arecord in daily diary and if it is confirmed then such an offence is committed, then
register and F.I.R. against such persons taking into consideration surrounding circumstances
such as if the child was frafficked and forced into a marriage and relevant laws: IPC, The
Prohibition of the Child Marriage Act, 2006, The Juvenile Justice Act, etc., Immoral Traffic
(Prevention) Act.

o May forward an application to the District Magistrate to issue an injunction stopping the
marriage;

o Shall accompany the Child Marriage Prohibition Officer if she/he requests for assistance for
infervening in a child marriage;

o Take other steps in order to prevent the commission of a cognizable offence, including
arresting the alleged accused'.

IF THE CHILD IS A VICTIM OF SEXUAL ABUSE™:

Where the SJPU or the local police receives information under sub-section (1) of section 19
of the Act'®, and has a reasonable apprehension that the offence has been committed or
aftempted or is likely to be committed by a person living in the same or shared household
with the child, or the child is living in a child care institution and is without parental support or
the child is found to be without any home and parental support, the concerned SJPU, or the
local police shall produce the child before the concerned Child Welfare Committee within
24 hours of receipt of such report, together with reasons in writing as to whether the child is
in need of care and protection under sub-section (5) of section 19 of the Act, and with a
request for a detailed assessment by the CWC

? Shall be governed by The Prohibition of Child Marriage Act, the Indian Penal Code, the Juvenile Justice Act;

10 Section 75, the Juvenile Justice Act, 2015 provides for punishment for cruelty o a child and confracting a child’s
marriage constitutes mental cruelty under this provision; Section 81 penalises a person for sale and procurement of children
for any purpose;

" Sections 370, 370A of the IPC, 1860

12 Appointed by the State Government under section 16 of the Prohibition of Child Marriage Act, 2006

13 Section 151, Code of Criminal Procedure Code, 1973

'“*Governed under the POCSO Act, The Juvenile Justice Act, the Indian Penal Code;

'3 The Protection of Children from Sexual Offences, 2012
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Recording of Statement of a Child (Section 24):

(1) the statement of the child shall be recorded at the residence of the child or
at a place where he usually resides or at the place of his choice and as far as
practicable by a woman police officer below the rank of sub-inspector.

(2) The police officer while recording the statement of the child shall not be in uniform.

(3) The police officer making the investigation, shall, while examining the child, ensure
that at no point of time the child come in the contact in any way with the accused.

(4) No child shall be detained in the police station in the night for any reason.

(5) The police officer shall ensure that the identity of the child is protected from the
public media, unless otherwise directed by the Special Court in the interest of the
child.

Additional provision regarding statement to be recorded (Section 26):

(1) The Magistrate or the police officer, as the case may be, shall record the statement
as spoken by the child in the presence of the parent of the child or any other person
in whom the child has trust or confidence.

(2) Wherever necessary, the Magistrate or the police officer, as the case may be,
may take the assistance of a translator or an interpreter, having such qualifications,
experience and on payment of such fees as may be prescribed, while recording the
statement of the child.

(3) The Magistrate or the police officer, as the case may be, may, in the case of a child
having a mental or physical disability, seek the assistance of a special educator or
any person familiar with the manner of communication of the child or an expert in
that field, having such qualifications, experience and on payment of such fees as
may be prescribed, to record the statement of the child.

(4) Wherever possible, the Magistrate or the police officer, as the case may be, shall
ensure that the statement of the child is also recorded by audio-video electronic
means.

o The statement of the child must be recorded at a place that is convenient to the child and
as far as possible by a lady police officer not below the rank of sub-inspector;

o The police officer must not be in uniform;

o The statement may be recorded in the presence of persons that the child is comfortable
(parents, any person the child has trust or confidence)

o Inform the child and the persons accompanying the child about her rights in relation to legal
aid and right to be represented by a lawyer, availability of support services and give all the
information available about their contact details and if required, also contact them on the
child’s behalf. This will include:
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a. Availability of public and private emergency and crisis services;
b. The procedural steps involved in a criminal prosecution;
c. Availability of victims’ compensation benefits;

o In cases where the child is unable fo communicate, the police officer must take the help of
a translator (for language), interpreter (sign language) or any person who is in a position to
communicate better with the child;

o In case the child is disabled physically or mentally, the statement must be recorded with the
assistance of a special educator or any person “familiar with the manner of communication
of the the child”;

o Statement must be recorded by audio-video equipment;

o If the police officer realizes the child victim is a child in need of care and protection,
necessary steps prescribed in the Juvenile Justice Act must be taken. This would include:

a. Referring the matter to the Child Welfare Committee;
b. Ensuring that the child is placed in a CCl as per the JJ Act;

o Within 24 hours or earlier than that, send a report to the Child Welfare Committee and the
Special Court. The report must include information about the steps taken so far;

o Ensure that the child is protected from the media and the accused at all fimes;

o In cases where the information is received under section 19'¢ of POCSO, then the police will
record the FIR and furnish a copy to the person making the Complaint;

o Attend to the child for any emergency medical care needs she may have;

o Take the child for the purposes of medical examination and the samples collected must be
sent to the forensic laboratory;

o Keep the child and the parents or any person of trust and the support person informed of all
the developments in the matter. This includes, in addition to the above:

a. Informing about the status of the investigation of the crime;
b. Details of the arrest of the accused;
c. Filing of charges;

d. Schedule of court proceedings including information about the requirement of the
presence of the child in the court;

e. Information on bail, release efc.
f. The judgment of the case and the sentence imposed;

g. Further steps that may be taken

¢ Section 19 provides for reporting of offences to Child Welfare Committee
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IF A CHILD/MINOR IS TRAFFICKED FOR COMMERCIAL SEXUAL
EXPLOITATION'?:

A child, for the purpose of this Act is conceived as any person who has not completed the age
i of 16 years [Section 2(aa)].

A minor is a person who has completed 16 years of age but has not attained 18 years of age.
i [Section 2(cb)]

Following a rescue or a raid conducted under the Immoral Traffic (Prevention) Act;

Rescue of a person [Section 16]:

o On information from the police or from someone authorized from the State government,
that any person is living, or is carrying on, or is being made to carry on, prostitution in a
brothel, the Magistrate may direct a police officer not below the rank of a sub-inspector,
to enter such brothel, and to remove therefrom such person and produce him before :
him. The police officer, after removing the person, shall soon after produce him before the
Magistrate issuing the order. :

o If the person rescued is a child or a minor, it shall be open to the Magistrate to place such
child or minor in any institution established or recognised under any Children Act, for the
fime being in force in any State for the safe custody of children

o A complaint by the child or the parent/guardian or a social worker or civil society
organization or any other person or organization; OR

o Areport from the CWO or CWC or a CWPO or the SJPU or the DCPU or the CMPQO in case of
a child marriage; or

o A tip off from any sources;
Section 15 of the Act provides for the special police officer or the trafficking officer to search
i premises without a warrant.

o Thisis based on the ground that the trafficking officer or the SPO has reasonable grounds
to believe that an offence punishable under this Act has been or is being committed in
respect of a person living in any premises, and that search of the premises with warrant
cannot be made without undue delay. The reasons/grounds thereof are fo be recorded.

o The provisions of the Code of Criminal Procedure, 1973 apply to any search under this
section as they apply to any search made under the authority of a warrant issued under
section 94 of the said Code. [Section 15 (7)].

17 The prostitution or trafficking of a child or a minor for the purpose of commercial sexual exploitation (prostitution) is
prohibited and punishable under several laws such as the Immoral Traffic and Prevention Act, 1956, the Indian Penal Code
, the Juvenile Justice Act, 2015.
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‘Searching’ of the premises:

1.

No civil or criminal proceedings shall lie against the TPO or SPO or any witness attending the

search for anything done lawfully by them for the purpose of the search. [S. 15 (6)]

. Women officers shall always accompany the search, and where a woman/girl is removed
from the premise under Section 15 (4), the interrogation therein will be conducted by the
woman officers or in the presence of a lady who is a member of a recognized welfare
organization (recognized by the state Govt.) S. 15 (6A)]

Flowchart of the Procedure of Search and Rescue:

If there exists reasonable grounds
to believe that there can be no
delay, the trafficking police or SPO
may, after recording the reasons,
enter the premises without a warrant
[Section 15(1)]

\/

The  SPO/TPO  shall
produce the persons
from the premises before the
appropriate Magistrate. [S. 15(5)]
The person (s) produced before the
Magistrate, shall be examined by a
‘registered medical practitioner’ (as
given in the Indian Medical Council
Act, 1956) to determine age, injuries
of sexual abuse etc. [S. 15 (5A)]

promptly
removed

v

Section 16 empowers a Magistrate
to direct a police officer not
below the rank of a sub-inspector
to search the premises, upon
information received from a police
officer or a person authorized by
the State Government, who shall
soon after produce him/her before
the Magistrate issuing the order.

\/

[Section 17] If the SPO/TPO are for
reasons, unable to produce the
persons removed from the premise
before the Magistrate, the SPO/TPO
shall forthwith produce the person
before the nearest Magistrate of any
class, who shall pass such orders as
he deems proper for his safe custody
untfil he is produced before the
appropriate Magistrate. However, no
person will be detained in custody
for more than 10 days from the date
of the order. The order cannot direct
that the person be placed in the
custody of the place/person who
may be of harmful influence [S. 17(1)

(i)].

The SPO/trafficking police officer shall, before making a
search, call upon ftwo or more respectable inhabitants
(at least one of which shall be a woman) from the locality
where the search is to be carried, before conducting the
search in order to attend and witness the search, and the
SPO/TPO may issue an order to the effect. [Section 15 (2)]
If the person refuses/neglects attending or bearing witness after
being called upon to do so, it will be deemed that the person
has committed an offence under section 187 of the IPC (of
omission of assistance to a public servant) [Section 15(3)]

v

The officer, upon entering the premises is entitled under section
15(4) fo remove all persons from there.

v

When the person is produced before the Magistrate, the
Magistrate shall provide an opportunity of being heard and
after that cause an inquiry to be made about the person
produced, on the accuracy of the information received under
section 16 and if it is viable to send the person home to parents/
guardian, and for this purpose appoint a probation officer under
the Probation of Offenders Act to inquire info the circumstances

and possibility of rehabilitation. [S. 17 (2)]

\

While the inquiry is underway, the Magistrate may
pass orders for the safe custody of the person.
However, if the person rescued under S. 16 is a child,

then the Magistrate may place the child in any institution
registered under any Act pertaining to children, for not
more than 3 weeks and not with someone who may have
a bad influence over the child/person. [Section 17(2)]
Section 17A provides that the Magistrate should, before passing
an order, safisfy herself of the genuineness of the parents/
guardians and their capacity to keep the person in question
by engaging a recognized welfare institution to cause the
investigation.

\

The Magistrate may, upon the conclusion of the inquiry that the
information received was correct and the person produced isin ‘need
of care and protection’, may pass an order detaining the person
for 1 to 3 years, in a protective home, or in such other custody. The
Magistrate shall ensure that the custody of the person shall not be of
different religious persuasion from the person in custody. The custody/
instifution shall comply with the obligations as specified in the order
of proper care, freatment etc. are meted. A Magistrate may, before
issuing the order, summon a penal of five respectable persons, three
of whom shall, wherever practicable, be women, to assist him. [Section
17(4) and (5)].
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1. They will ensure that the designated police officer would conduct the case;

2. take steps to take the child for medical examination and produce the child before the Child
Welfare Committee;

3. Record a detailed statement to understand how the child came to be in the place where
she was rescued taking details about every person involved in bringing her to her destination;
The child may give information in phases. It is important therefore to allow her to give multiple
statements.

4. Involve a civil society member familiar with dealing with cases of trafficking to engage with
the child;

5. Register a FIR under sections 3, 4, 5,6 and 7 of the Immoral Traffic (Prevention) Act in addition
to Section 370 and 370A of the Penal Code; In certain cases, provisions of POCSO are also
applicable.

6. In the FIR, using the detailed account given by the child, include all those persons who were
instrumental in bringing the child to her destination as accused even if the child claims they
are related to her;

7. Arrest the accused on the basis of the information given by the child;

8. Oppose bail and instruct the prosecutor with all the details the child has given;

9. Appraise the child welfare committee the sensitive nature of the case and make sure that the

child is not visited by any person claiming to be a “family member’;

10.Instruct both the child welfare committee as well as the prosecutor that all applications
seeking custody of the child must be opposed and a mandatory order for getting a “home

verification report” obtained by the magistrate to ensure that the protection of the child is not

disturbed;

Intermediate custody of persons removed under section 15 or rescued under Section 16

. (Section 17.)-

(2) when the person is produced before the appropriate Magistrate under sub-section (5)
of Section 15 or the Magistrate under sub-section (2) of Section 16, he shall, after giving him
an opportunity of being heard, cause an inquiry to be made as to the correctness of the

information received under sub-section (1) of Section 16, the age, character and antecedents

of the person and the suitability of his parents, guardian or husband for taking charge of him
and the nature of the influence which the conditions in her home are likely fo have on him

if he is sent home, and, for this purpose, he may direct a Probation Officer appointed under
i the Probation of Offenders Act, 1958, to inquire into the above circumstances and into the

personality of the person and the prospects of his renhabilitation.

(3) The Magistrate may, while an inquiry is made intfo a case under sub-section (2), pass such
orders as he deems proper for the safe custody of the person:

Provided that where a person rescued under Section 16 is a child or minor, it shall be open to

the magistrate to place such child or minor in any institution established or recognised under

o

El

any Children Act for the time being in force in any State for the safe custody of children:

Provided further that no person shall be kept in custody for this purpose for a period
exceeding three weeks from the date of such an order, and no person shall be kept in the
custody of a person likely to have a harmful influence over him.
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11.In cases where there is a doubt as to the age of the child, get an age verification test done
as per the procedure laid out in the Juvenile Justice Act; The traffickers would have trained
the children to give false ages and false names of parents. It is important for the police
officers to use their judgment and get the age verification done.

12.The child could be a substance user and hence may get aggressive as part of her withdrawall
symptomes. It is important to recognize this and get professional assistance;

13.The child could be a young mother, she could have a sibling sfill not rescued. The traffickers
may have videos of the child that is likely to stigmatise her. These are potential tools that the
traffickers use to continue their control over the child. It is important to recognize this and
engage with the child to dispel her fears. Professional expertise that may be needed must be
sought for;

14.As far as possible, it is advisable to get a professional counselor, frained and experienced in
dealing with the cases of trafficking to engage with the child;

Trafficking cases have to dealt with from multiple angles.

l. Monetary trail----- investigate to secure details of the amounts accumulated because of the
frafficked person including properties, investments made by the tfraffickers etc;

Il. Journey of the trafficked—arrest and prosecute every person who was engaged in frafficking
the child

lll. Ensuring that the victim is not re-tfrafficked—Ensure the child is housed and/or compensated
¢ insuch a way that she is not re-trafficked;

Section 14 of the Act provides that offences specified under the Act are cognizable offences as
i defined in the Code of Criminal Procedure subject to provisions contained in the Code.

i Under Section 14 only the SPO or a person working under his direction/guidance is allowed to

! arrest a person for an offence, without a warrant. If the subordinate officer is required by the :
: SPO to arrest a person in her/his absence, then the same shall be issued as an order by the SPO,
i specifying the person to be arrested, and the subordinate officer shall read out the substance of
the same to the person she/he is arresting. 5

If a police officer (not below the rank of a sub-inspector) specially authorised by the special

i police officer has reason to believe that on account of delay involved in obtaining the order
of the special police officer, any evidence may be destroyed or the person in question may

i escape, then the police officer may arrest the person concerned without such order, but in

i such a case he shall report, as soon as may be, to the special police officer the arrest and the
i circumstances in which the arrest was made.

After The Child Is In The Protective Home:

a. Itis important o keep the management of the CCl where the child is placed, updated
about the case;

b. It is critical to ensure that the persons managing the home do not allow any “family
member” to meet the child. They could be fraffickers; Alert the home about these aspects
so that they can get in fouch with the police if they come across any person who wishes to
meet the child;
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c. Always ensure that the child is fransported to the home/CCl safely without the accused
present. Even if there are infra-structural problems, it is important that the child and the
accused are never in the same vehicle;

d. At all fimes, the child must be kept physically safe. The traffickers operate very differently
from other accused. They have more resources and exercise a lot of control over the child. It
is important that the child realizes that she is in safe hands before she gets confident to defy
the fraffickers.

e. Itis also important to remember that in many cases biological parents are on the side of
traffickers. Therefore, merely because the biological parents have asked for custody, the
child should not be allowed to go with them without completing the verification process;

f. When the child is needed for the deposition, ensure again she is provided profection and
safe fransport. Provide her protection even in the court premises.

g. The child should be brought to the court only after the case is actually called out.

i Since trafficking is unlike other offences and the elements of the offence are multiple, it is :
{ important that the investigation report addresses that. It is important that the journey of the child :
in the frafficking process and her encounters with multiple players are clearly mentioned in the :
i report. This will help in the framing of specific charges against each of those persons.

Gathering Evidence:

Cases of frafficking are very different from other forms of violence against children. In order to
conduct and prosecute these cases effectively, the nature of evidence to be gathered will
require special attention. It is important to base the investigation and evidence gathering on the
information given by the victim. It is also important to factor in that this information would not be
complete inasmuch as most victims would be in confinement with little or no access to the outside
world consequent to which they would barely know about their physical location. Certain key
elements, which may emerge in the interview, are’®:

a. Names of the persons with whom the victims engaged on a daily basis;
b. Names of the persons with whom the victim travelled during the process of trafficking;
c. Number of days that she fravelled to reach her destination;

d. Places in which she was detained before she reached her ultimate destination from where
she was rescued;

e. Persons who groomed her to be engaged in prostitution;
It is also important to collect:

a. Statements from other potential withesses;

b. Seize documents;

c. Seal properties;

18 Sourced from interviews with police officers and social workers working on Anti-trafficking;
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Using the above information, evidence can be gathered from the accused during interrogation
including but not limited to:

a. Details of properties owned by the accused/partners/family members;
b. Additional raids must be conducted in those places whose details the accused provides;

c. Accused must be taken to the physical locations described by the girl after corroborating
the same with the information given by the accused;

If it is a case of inter-country trafficking:

Q

. Take steps to gather evidence through the Letter Rogatory (section 166A, Cr.P.C.)

O

. Explore if there is Mutual Legal Assistance Treaty with the other country and work in
partnership with law enforcement there;

0

. Make applications/requests for extradition;

o

. Engage with Interpol;

O]

. Engage with the office of FRRO for the purposes of repatriating the victims;

Re-Patriating The Victims of Inter-Country Trafficking:
There is no protocol for re-paftriating victims of trafficking. The recommended process is':

a. As soon as it is identified that the rescued victim is a foreign national, it is important to
determine nationality of the child;

b. After the nationality of the child is identified, applications have to be filed with the Embassy
of that country requesting them to prepare tfemporary fravel documents to facilitate her
passage and fo make arrangements fo receive her at her home country;

c. Following the confirmation from the Embassy, necessary applications have to be made to
the concerned Court seeking permission to travel; It is recommended that these steps are
taken after the child has completed her depositions/evidence in the on-going trial;

d. After the permission for travel is granted, a no-objection for the travel will have to be taken
from the office of FRRO attached to the Ministry of Home Affairs;

e. Once the no-objection is received from the office of the FRRO, the same must be provided
to the Embassy and travel arranged;

f. Diplomatic channels may have to be explored since many embassies may not be
forthcoming to bear the costs of fravel of the child;

i Civil society organisations have a good regional network and will have partners in other

i countries where the victim will have to be repatriated. It is useful to explore these links so

that the chances of the girl being re-tfrafficked is addressed. It is also useful for her complete

i rehabilitation if an agency working with victims of trafficking is associated. On many occasions,
i these partnerships have helped identify families who have not been in touch with the victim for
{ many years.

1Y based on interviews with organisations working on anti-trafficking who have undertaken safe repatriation

Handbook for Ending Violence ‘
Against Children(lll- User Handbook)



Trial:

A trafficking case may be tried in a Magistrate’s court, Sessions Court or a Children’s Court
depending on the charges made against the accused. The steps for the police however broadly
remain the same irrespective of the forum.

Bail:

a. The application for bail is normally filed by the accused within days of arrest. The accused
could also file application for anticipatory bail;

b. It isimportant to give details to the prosecutor so that the prosecutor is in a position o
oppose bail effectively. These instructions must include details of the number of children
rescued, the kind of activity that was being carried out, the nature of allegations that are
made against the accused etc. including information about the potential threat to the
victim as well as the likelihood of the person tampering with the witnesses. Reference may
be made to the case of Guria Swayamsanstha versus State of UP and others®, where the
Hon'ble Supreme Court had directed the manner in which discretion must be exercised by
the courts before granting bail/anticipatory bail to the accused in these cases.

c. In cases where bail gets granted, opinion must be taken from the Prosecutor expeditiously
and the order granting bail must be challenged in a superior court.

Safe Custody of Children:

Trafficked children must be produced before the Child Welfare Committee who will in turn
place them in child care institutions under the Juvenile Justice (Care and Protection of Children)
Act, 2015. However, it is generally observed that custody of children who are placed in these
institutions are sought from the court of a Metropolitan Magistrate.

The following steps must be taken when an application for custody is made irrespective of the fora
it is made in:

a. Appraise the judicial officer that this is a case of trafficking and the person seeking custody is
a potential tfrafficker;

b. Insist on getting a verification conducted on the antecedents of the person making the
application and take sufficient time for the same;

c. Do not agree at this stage to seek the opinion of the rescued child since the child may not
be in a position to understand the ramifications of going back to this person;

d. Draw the atftention of the Court to the provisions of Juvenile Justice Act which clearly state
that in matters of children, the Child Welfare Committee is the competent authority;

e. In case the custody is granted, the same needs to be challenged by way of a revision
petition after seeking the opinion from the Prosecutor;

Evidence:

Oral evidence forms a significant component of a criminal frial and even in cases of tfrafficking
these statements are important. It is important that the evidence that is given in court synchronizes
with the charges made and all the key ingredients to constitute the offence is brought out. Victims
of trafficking, in view of the power dynamics with the traffickers are mostly not comfortable to
depose before the traffickers. The element of societal empathy which is present of rape victims is

2 (2009) 15SCC 75
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also much lesser for victims of trafficking. This compounds their difficulty to easily depose in Court.
One of the strategies that has been used in the past and is highly recommended is to depose the
victim through video conferencing. This can be achieved if necessary applications for the same
is filed before the Court through the prosecutor. It has been recognized by the Supreme Court of
India that witnesses can depose through video conferencing?'.

Video-Conferencing:

o An application for deposing the victim through video conferencing must be made to the
court through the Prosecutor;

o After the application is allowed, information must be provided to the place where the child
is located to arrange for the facilities required for video conferencing;

o Once the facilities are allowed, it is important fo check the equipment and also get the child
comfortable to speak through it;

o Necessary protocols must be followed by placing an official at the place where the child
is deposing alongwith the support person to ensure that there is no interference in the
deposition of the child;

USING TECHNIQUES TO DETERMINE THE SEX OF AN UNBORN CHILD?

o A complaint/information by an interested person, or
o Information from any person

o Report (request for assistance) from the Appropriate Authority??

o If the information has been received from credible source or from any other person, the
police shall file an F.I.R.

o The appropriate authority is empowered to directly make a complaint under the Act and it is
not bound to approach the police, in which case an F.I.R. may not be registered.

o Itis advisable that if a raid of the medical lab or centre or clinic is required, the police and
the appropriate authority shall coordinate with each other;

o The police shall assist the appropriate authority in carrying and completing the investigation;

o After the investigation is complete, the police will submit the record and documents of the
investigation to the appropriate authority;

o Along with the investigation record, the police will prepare and send a draft complaint
(colloquially known as Kalandra) to the appropriate authority, which shall sign the same.

o The police shall forward the signed complaint to the Magistrate.

o The police will thereafter send information to the Magistrate,?* that no challan will be filed by
the police since the complaint has been made in accordance with the Pre-Conception and
Pre-Natal Diagnostic Techniques Act, 1994.%

21 State of Maharashtra v. Praful B. Desai (2003) 4 SCC 601; Also see Santhini vs Vijaya Venketesh (2018) 1 SCC 1

22 Regulated by the Pre Natal Diagnostic Techniques Act, 1994

% Appointed by the Central or the State or the Union Territory Government under section 17 of the Pre-Conception and
Pre-Natal Diagnostic Techniques Act, 1994

2 Section 173 of the Code of Criminal Procedure

2 Section 28, Pre-Natal Diagnostic Techniques Act, 1994
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o A medical geneticist, gynaecologist, pediatrician, registered medical practitioner or any
other person shall conduct/employ pre-natal diagnostic techniques only in those places
as registered under this Act, and not by themselves or through other persons, of their own
accord. [Section 4]

o A person shall not use any process/technique/device, which enables her/him to find out
the sex of an unborn child [Sections 6]

o Similarly, a genetic counselling centre or Genetic Laboratory or Genetic Clinic shall not
conduct, aid or employ anyone not qualified under this Act for conducting pre-natal
diagnostic techniques or activities related thereto [Section 3].

o The same is prohibited under the Pre-Conception and Pre-Natal Diagnostic Techniques
Act, 1994.

o All offences connected to such an activity including advertising a device, which claims fo
pre-determine the sex of a child, is cognizable and non-bailable. :

FACILITATING/CAUSING UNAUTHORIZED ABORTION?:

o Attempfting to or causing miscarriage of a pregnant person is punishable under the Indian
Penal Code?

o The termination of pregnancy is allowed only in accordance with the procedure laid down
in the Medical Termination of Pregnancy Act, 1971

o The police shall file an F.I.R. against such persons

o The police shall conduct an investigation according to the provisions of the Code of Criminal
Procedure

o In cases where a child is pregnant, she is a victim of sexual assault. Besides registration of a
FIR under the relevant sections of POCSO, steps should be taken to take formal permission to
terminate the pregnancy;

o In cases where there is no guardian available, the child welfare committee must either
appoint a guardian or assume the role of the guardian and order termination of pregnancy;

o The police must collect the samples post the tfermination for forensic examination and hand
over the samples to the lab;

CHILD IN CONFLICT WITH THE LAW?

When the Police come in contact with a child alleged to be in conflict with law:

¢ On arriving at a crime scene if the police discovers that the alleged accused is a child;
¢ On complaint of a person;

¢ If the child is produced before the police;

2 Prohibited under the Medical Termination of Pregnancy Act, the Indian Penal Code;

% Sections 312 to 317 of the Indian Penal Code, 1860

2 All provisions of the law referred to in this section are from the Juvenile Justice (care and protection of children) Act 2015
and the rules therein
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. The child must be placed under the charge of the special juvenile police unit or the

designated child welfare police officer which is set up under section 107 of the Juvenile
Justice (care and protection of children) Act, 2015;

. The child must be produced before the Juvenile Justice Board immediately before 24 hours

excluding the time taken to travel;

. The child must not be placed in a police lock up or a prison;

. The member of the SJPU or the CWPO as the case may be would be in charge of the child

fill such time any order to the conftrary is passed and must conduct himself “as if the said
person was the child's parent and responsible for the child’s maintenance”?

. The SJPU or the CWPO must inform the parents of the child and require them to be present

before the Board when the child is produced; [Section 13]

Section 10 postulates the scenario when the police have apprehended
a child.

It provides when a child alleged to be in conflict with law, is apprehended
by the Police, such child shall be produced before the Juvenile Justice
Board within 24 hours of apprehension by the police, excluding journey
period (Section 10)

o

[e]

Such child shall not be placed in a lock up or lodged in a jail under Production
any circumstances. { | pefore the Board
Such child shall be placed in the charge of SJPU or designated Child & Role of the

Welfare Police Officer i { CWPO and SJPU
Such person in whose charge the child is placed shall fake P

responsibility of the child as if the said person was the child’s parent
and would be responsible for the child’s maintenance. (Section 11)

Whenever a child alleged to be in conflict with law is apprehended,
the CWPO or the SJPU shall immediately inform (Section 13):

1. Parent or guardian of such child, if they can be found and
direct them to be present before the board, before which the
child is produced

2. A probation officer or in her/his unavailability, the child welfare
officer who shall prepare within two weeks, a social investigation
report,

The CWPO or the person in charge at the SJPU shall produce the child before the Juvenile
Justice Board within 24 hours. This shall not include time taken for the journey shall not be
included (Section 10 and Rule 8(2){iii)).

The CWPO/SJPU shall ensure that the child is comfortable and try to make her/him feel at
ease.

?Section 11, Juvenile Justice Act, 2015
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The person in charge in the SJPU or the CWPO shall upon meeting with the child, record such
information regarding the offence in a general daily diary.

The general daily diary shall include the circumstances in which the child was found.

The SJPU or the CWPO shall after making an entry into the daily diary, prepare a social
background report of the child as specified in Form 1 of the JJ Act Model Rules, 2016.%°

The General Daily Diary and the Social Background Report shall be forwarded to the Board.
There is no FIR to be registered in cases of children except in heinous offences. [Rule 8(1)]

The child shall be interviewed by the CWPO/SJPU, which does not give the feeling of a
custodial interrogation.

The interview may be made held in the presence of the parent/guardian. [Rule 8(3)(V)I.

If the officer in charge does noft release the child on bail, then fill she/he is produced before
the Board, he/she shall be kept in observation home.®

The officer designated as CWPO of the police station, or the SJPU to which such child is
brought shall immediately inform the:

1. Parent or guardian of such child along with the address of the board where the child will
be produced and the date and time when the parents or guardian need to be present
before the Board

2. A probation officer or if she/he is unavailable, then the child welfare officer to obtain
information about the social background of the child. [Rule 8(2(ii))]

3. A child welfare officer or a case worker to accompany the special juvenile police unit or
the CWPO at the tfime the child is produced before the Board’

If the police detain a child, the child shall be released on bail, with or without surety.3?

A child can be apprehended only in case of a heinous offence [(Rule 8(1) proviso].
However, for other offences also, the child may be detained if it is in the interest of the child
to do so®.

The police officer apprehending the child shall not send the child to a police lock-up and
not delay the child being fransferred to the Child Welfare Police Officer from the nearest
police station. [Rule 8(3)]

The police officer may under sub-section (2) of section 12 of the Act send the person
apprehended to an observation home only for such period till he is produced before the
Board i.e. within twenty-four hours of his being apprehended and appropriate orders are
obtained as per Rule 9 of these rules;

The police officer shall not hand-cuff, chain or otherwise fetter a child and shall not use any
coercion or force on the child;

She or he shall inform the child promptly and directly of the charges levelled against him
through his parent or guardian and if a First InNformation Report is registered, copy of the
same shall be made available to the child or copy of the police report shall be given to the
parent or guardian;

% Rule 8(1) specifies that Form 1 should be filled. Form 1 can be found aft: http://www.wcd.nic.in/sites/default/files/171861.

pdf

31 Section 12(2)
32 Section 12
3 Section 12(1)

El
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o Provide appropriate medical assistance, assistance of interpreter or a special educator, or
any other assistance which the child may require, as the case may be;

o Not compel the child o confess his guilt and he shall be interviewed only at the Special
Juvenile Police Unit or at a child-friendly premises or at a child friendly corner in the
police station, which does not give the feel of a policestation or of being under custodial
interrogation. The parent or guardian, may be present during the interview of the child by
the police;

o Not ask the child to sign any statement;
o Inform the District Legal Services Authority for providing free legal aid to the child.
¢ If detained, a child can’t be forced to confess her/his guilt.

¢ If the child alleged to be in conflict with law is not detained, the Police or the CWPO or
the SJPU shall send information about this to the Board. [Section 9(4)]

o The CWPO/SJPU shall submit the final report within one month to Board, in case of heinous
offence® and in case of petty or serious offences, then the report shall be filed within two
months from the date of first production.®

o A copy of the final report shall be made available to the child/guardian/parent.

IF THE INFORMATION RECEIVED RELATES TO A CASE OF
CYBER CRIME:

o The Police officer shall register an F.I.R. in accordance to the provisions of the IT Act, 2000 as
amended in 2008; POCSO Act and Rules® .

o The concerned police officer shall record the same in the enfry book with an entry number
and shall read it verbatim to the informant.?”

o If the information received is on the basis of a material stored in electronic form
(photographs, videos), then the police shall ensure that the URL/screenshots/multimedia files
etc. are saved which may be used as evidence.

o The Investigating Officer shall assess whether any device needs to be seized for forensic
examination.

o The Investigating Officer shall take note of the exact offence, nature of available evidence
(URL/image/e-mail-id/IP Address/video/Screenshot), the online intermediary on which the
offence is available.

o The scene of ‘cyber crime’ is distinct from a scene of crime and the investigating officer must
thoroughly examine the background of the images/videos to gather information on an as is
manner to inquire into the physical place of occurrence of the crime, the perpetrator.

o If the source of the crime is on a private platform managed by an intfermediary as defined
under section 2(w) of the Information Technology Act, 2000, the date must be requisitioned
from them and they are bound under the law to provide for the same. They are also legally
mandated fo retain information relating to child pornography for a period of atleast 90 days.

34Rule 10(5)

%5Rule 10(6)

36 Failure to record the complaint is punishable under Section 19 of the POCSO Act.
% Section 19(2), POCSO Act
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o If the offending material is a video, the language used, if any in the video, the background
etc. may point to a direction of investigation.

o The investigating officer may wherever necessary, require the assistance of cyber forensics
experts to investigate the matter.

o The police may contact the service provides to provide available data on the content (IP
Address, details of the person who uploaded the offending material, place from where it
was uploaded etc.)

o If the cyber crime is of a nature where the forensic examination of evidence is not necessary
and the device of the victim need not be scrutinized, such as frolling/threatening/extorting
on social media efc., then the investigation may be confined to relying on the information
provided by the service providers (IP address, etc.) to frace the perpetrator and gathering
evidence through conventional witnesses.

o However, if the investigating officer in the course of her investigation, identifies the physical
scene of occurrence and the device used, the following objects may be subject to
confiscation as potential sources of electronic evidence: any computer, computer system,
routers, mobile phones, pen drives, hard disks, serve racks, blu ray, memory stficks, smart
watch or any other related accessories.®

o The investigating officer must obtain the order from a competent court to retain the
properties that have been seized for the purpose of investigation.

o The investigating officer is prohibited from disclosing the information contained in the
evidence under section 72 of the Information technology Act.

o Any police officer (not below the rank of an Inspector) may enter any public place and
search and arrest without warrant any person found who is reasonably suspected of having
committed, committing or about to commit an offence under the IT Act.®” Public place
here refers to any public conveyance, any hotel, any shop or any other place for use by or
accessible to the public.#

o Where an officer other than a police officer arrests a person in connection with an offence
under the IT Act, s/he should without any delay produce the person before a magistrate
having jurisdiction or before the officer-in-charge of a police statfion.*

o All powers and functions specified in the Code of Criminal Procedure, 1973 in relation to
entry, search or arrest are applicable with respect to offences under the IT Act as well.#?

o The Investigating officer can generally send a request under section 91 of the Cr.P.C. to
compel the production of the document or a thing.

o However, the data requested under this provision is non-content data but data pertaining
fo the identfifiable information of the subscriber/user (such as name, associated email if,
payment details, fime and route, log-in log-out sessions, etc.)

o The request can be made to the service provider to not only produce information (non-
content) but also to retain the data till the investigation is completed.

o Such arequest shall be made from official government e-mail id with the department’s
letterhead.

38T Act, 2000, Section 76.
3T Act, 2000, Section 80(1).
“d.

41T Act, 2000, Section 80(2).
42T Act, 2000, Section 80(3).
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o It shall contain the F.IL.R. number, the details being sought, name and rank of the
investigating officer, a brief description of offence.

o State police agencies and the CBI may resort to Letters Rogatory to seek assistance of
foreign law enforcement agencies and courts during criminal investigations.

o All social media companies store data and have a segment for supporting law enforcement
agencies. An Investigating officer may put them to use | furtherance of section 21 of
Cr.P.C. The guidelines and the manner of support provided by social media companies
can be accessed on page 29 of the Handbook on Cyber Crimes Against Children And
Investigation Methodologies for Law Enforcement Agencies, Bureau of Police Research and
Development*, The Government of India has also initiated a new portal for reporting cyber
crimes against women and children which is at www.cybercrime.gov.in.

o If a police officer investigating a cybercrime (while inspecting a scene or gathering
preliminary information) comes in contact with a child who appears to be a child in need of
care and protection, the child shall be placed with the Child Welfare Committee within 24
hours.

o The police must also report the matter to the Special Court without delay, within a period of
24 hours. If no Special Court has been designated, then the same should be reported to the
Sessions Court# .

o If the police officer comes in contact with a child who may be in conflict with law, the police
officer apprehending such a child shall report the child in the charge of a CWPO or the SJPU
and the legal treatment of such a child shall be guided by the provisions of the Juvenile
Justice Act.

o The chargesheet shall include the information provided by the victim (or the information
provided by the complainant) at the time of filing the F.L.R.. It shall include details of the
offending material, the description of the scene of crime, the evidence adduced, the time
line of the investigation, report of the forensic expert if any. Importantly, the provisions of law
shall include all applicable laws (IT Act, POCSO if applicable, JJ act if applicable).

o If any provision under any Law is inconsistent with the POCSO Act, then the POCSO Act shalll
have an overriding effect*

o If the child has been used for pornographic purposes, then there is a possibility that the child
may also be a victim of trafficking, kidnapping, which would attract provisions of the IPC and
the ITPA in addition to the POCSO ad IT Act provisions.

4 Accessible at: https://scpsassam.org/wp-content/uploads/2018/01/UNICEF-Handbook-for-Law-Enf-Agencies-Handbook-
on-Cyber-Crimes-against-Children.pdf

4 Section 19(6), POCSO Ac

4 Section 42A, POCSO Act
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4

STANDARD
OPERATING
PROCEDURE

FOR THE CHILD
WELFARE
COMMITTEE (CW()



GENERAL-*s

A child can come in contact with the CWC when:
a. A child is rescued from a situation of violence;
b. A child is rescued by the police and produced before the CWC;
c. A child is produced by a civil society organization;
d. On receipt of areport;#

e. Any other source.

48 © 00000 0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000,_

FOLLOWING PERSONS MAY PRODUCE A CHILD IN NEED OF CARE AND PROTECTION BEFORE A
+ CHILD WELFARE COMMITTEE* :

. .
%0 00000 0000000000000 0000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000°

®eccccce’

Section 31 of the Juvenile Justice Act provides:

a. Any police officer or Special Juvenile Police Unit or a designated Child Welfare Police officer
or any officer of DCPU or inspector appointed under any Labour Law;

b. Any public servant;

c. Childline services or any voluntary NGO or an agency as may be recognised by the State
Government;

d. Child Welfare Officer or Probation Officer;
e. Any social worker or a public spirited cifizen; or
f. By the child himself, or

g. Any nurse, doctor, management of a nursing home, hospital or maternity home

4 All the provisions referred to in this section are from the Juvenile Justice (care and protection of children Act, 2015 and
the rules made thereunder.

47 Section 31(2) provides “The State Government may make rules consistent with this Act, to provide for the manner of
submitting the report fo the Committee and the manner of sending and entrusting the child to children’s home or fit facility
or fitf person, as the case may be, during the period of the inquiry.”

“ Rule 18, Model Rules, 2016

4 Section 31 (1) of the Juvenile Justice Act, 2015
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-It is mandatory that any child in need of care and protection be produced before the E
i Committee within twenty-four hours, excluding the fime necessary for the journey. [Section 31(1) :
i and Rule 18]

At least one member of the Committee shall always be available or accessible to take
i cognizance of any matter of emergency and issue necessary directions to the Special Juvenile
i Police Unit or local police of the district. [See Rule 16(8)]

-Whoever produces the child before the Committee shall make a report in Form 17 containing
i the particulars of the child as well as the circumstances in which the child was received or
: found. [Rule 18(2)]

-In case of a child under two years of age, who is medically unfit, the person or the organization
i shall send a written report along with the photograph of the child to the Committee within :
i twenty-four hours and produce the child before the Committee as soon as the child is medically :
fit along with a medical certificate to that effect. [Rule 18(3)] :

Reception

o The committee shall ensure that whoever has produced the child has made a report in Form
17%°, which shall contain the particulars of the child;

o The child shall be seated and made comfortable;

o If the child is produced by any person®', the CWC shall first record the statement of the
person producing the child;

o The Committee shall order that a medical examination of the child is conducted, wherever
necessary;

o Asfar as possible, the CWC shall ensure that during the course of interviewing the child, only
those concerned with the case of the child is present;

o The committee shall communicate with the child in a simple way that the child easily
understands;>?

o The Committee shall interview the child sensitively and in a child friendly manner will not use
adversarial or accusatory words or words that impact the child’? .

o The narration of the child shall be reduced in writing by the Committee with the help of the
social worker/case worker present for the assistance of the Committee;

o Afterrecording the narration and going through the same, the Committee shall first
determine and declare if the child is in need of care and protection.

Age Determination [Section 94]:

o The Committee shall at the first instance take steps to determine the age of the child>.

o In cases where it is apparent that the person produced is indeed a child, then the
Committee may initiate proceedings as if the child’'s age has been confirmed.

%0 The Form can be found at: http://www.wcd.nic.in/sites/default/files/171861.pdf
sIRefer to Rule 18, Model Rules, 2016

S2Rule 16 (9)

S Rule 19(6)

54 Section 94, The Juvenile Justice Act, 2015
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o In case, the Committee has reasonable grounds for doubt regarding whether the person
brought before it is a child or not, the Committee shall undertake the process of age
determination, by seeking evidence by obtaining —

1. Birth certificate from school certificate procured through MCD /Panchayat

2. Ossification tests if the certificates are not available.

o Age determination test conducted on the order of the Committee shall be completed within
fiffeen days from the date of such order. The age recorded by the Committee of the person
brought before it shall be the deemed to be the true age of that person. [Section 94(2)]

Interim Placement:

o Afterrecording the statement of the child, the Committee shall direct the Child Welfare
Officer or probation officer or District Child Protection Unit or a Social Worker or Case Worker
or Child Welfare Officer NGO's to conduct a social investigation and submit a report* to the
Committee under Section 36(2) of the Act in Form 21.

o All children below six years of age, who are orphan, surrendered or appear to be
abandoned shall be placed in a Specialised Adoption Agency, where available [Proviso to
section 36(1)]

o The Committee after interaction with the child may issue directions for placing the child with
the parent or guardian or Children’s Home, where such Home is available in the vicinity of
the Committee before which the child is produced, and in the absence of such Home, to
direct the placing of the child in safe custody of a fit person or a fit facility. [Rule 18(4)]

o The Commiftee or the member on duty shall issue the order for placing the child in Children’s
Home in Form 18%.

o Inthe case of abandoned or lost or orphaned child, the Committee, before passing an
order granting interim custody of the child pending inquiry, shall see that, the information
regarding such child is uploaded on a designated portal. [Rule 18(7)]

o Whenever the Committee orders a child to be kept in an institution, it shall forward to the
Person-in- charge of such institution, a copy of the order of short term placement pending
inquiry in Form 18 with particulars of the Child Care Institution and parents or guardian and
previous record. A copy of such order shall also be forwarded to the District Child Protection
Unit¥ .

o Itisrecommended that fill the time the Social worker takes for giving her report, the
Committee place the child in a home in the interim;

o Itis a prescribed best practice that a childcare plan is initiated at the stage of the temporary
placement itself.

o The Committee, after taking into account the risk factors, and in the best interest of the child,
may direct the publication of the particulars and photograph of an orphan or abandoned
child in national newspapers with wide circulation within seventy two hours from the time
of receiving the child for the purposes of fracing out the biological parents or the legal
guardian(s)%®

o Itis prescribed that the Committee direct either the police or Childline to initiate action
to locate the parents or the guardian of the child so that the child can be repatriated/re-
united with the family;

% Section 30(iii) of the JJ Act, 2015 and Rule 19 (3), Model Rules, 2016
% Rule 18(5), Model Rules, 2016

5 Rule 18(9)

% Rule 19(28), Model Rules, 2016;
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Custody of The Child:

Vi.

Vii.

viii.

If any person (s) claims to have the right to custody of the child, then the Committee shall
inquire into the credibility of the claim and the person. The committee will scrutinize the
documents, identification proof supplied by such person(s)s fo check if there is a relationship
between the child and the person shall restore the custody to the person claiming custody
after satisfying itself on the veracity of the claims made;

If the Committee rejects the claim of a person who has come forward or if no person has
come forward, then the Committee shall direct that the child be placed in a children’s home
[Rule 18(5)]

Such direction to place the child in a children’s home shall be made in Form 18.%

Whenever the Committee orders a child to be kept in an institution, it shall forward to the
Person-in- charge of such institution, a copy of the order of short-term placement pending
inquiry in Form 18 with particulars of the Child Care Institution and parents or guardian and
previous record.

A copy of such order shall also be forwarded to the District Child Protection Unit.

If the committee decides to restore the child under the care of a parent or guardian or a fit
person, then such a person shall have to give an undertaking as prescribed under Form 20.

In cases where the Committee is passing an order of restoration to the family, the Committee
will have to verify with the police the requirements of the child to depose in any criminal
proceedings and permit the child to be restored after the statement is recorded.

If the police inform the Committee that the deposition would be after a considerable period
of time, the Committee shall restore the child through either the local childline or through a
Committee which is functioning from the place where the child is being restored;

Before restoring the child, the Committee shall call for a report from the social worker
regarding the safety of the child once she is restored. The child shall be restored only after the
Committee is satisfied that there is no danger to the child post the restoration;

Before the Committee releases or restores the child, the committee may refer both to a
counselor.

Placement

o When the Committee has issued an interim order for the short-term placement of a child in
a children’s home, a copy of the order shall be sent to the person-in-charge of the institution
and to the DCPU. This shall be in the format of Form 18 as mentioned above. .

o Inall cases pending inquiry, the Committee shall direct the person or institution with
whom the child is placed to take steps for rehabilitation of the child including education,
vocational fraining, etc., from the date of first production of the child itself ¢'.

o The Committee shall notify the next date of appearance of the child not later than fifteen
days of the previous date and also seek periodic status report from the social worker or Case
Worker or Child Welfare Officer conducting investigation on each such date.?

% Available in the Juvenile Justice Model Rules, 2016
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Family Re-Unification/Adoption/Long Term Care:

o All children below six years of age, who are orphan, surrendered or appear to be
abandoned shall be placed in a Specialized Adoption Agency, where available for speedy
inquiry by a social worker or child welfare officer. [Section 36(1) proviso]

o The Committee shall, pending inquiry, issue an order in Form 19 for the placement of child
under the care of a parent, guardian or fit person;

o The social investigation report shall be completed within 15 days to enable the Committee
to pass the final order within four months from the date the child was first produced before
the Committee. [Section 36(2)].

o However, in case of an orphan, abandoned or surrendered child, the time for completion of
inquiry shall be as specified in section 38.

o If after the completion of the inquiry, the Committee is of the opinion that the said child has
no family or ostensible support or is in continued need of care and protection, may send the
child fo a Specialised Adoption Agency if the child is below six years of age, children’s home
or to a fit facility or person or foster family, fill suitable means of rehabilitation are found for
the child, as may be prescribed, or till the child attains the age of eighteen years.

[Section 36].

o Review: The child placed in a children’s home or with a fit facility or person or a foster family,
shall be reviewed by the Committee [Section 36(3)].

¢ If the child has been abandoned or lost or orphaned, then the Committee shall before
passing an inferim order, ensure that the information about the child has been uploaded
on the portal®,

¢ In case of an abandoned or orphaned child, the Committee shall make every effort to
frace the parent/guardian and on completion of such inquiry if it is established that the
child is abandoned or an orphan, then the committee shall declare the child to be legally
free for adoption.

“ Rule 18 (9)
$'Rule 19(12)
$2Rule 19(11)
8 Available at: http://trackthemissingchild.gov.in/trackchild/index.php
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Orders With Respect To Child In Need Of Care And Protection [Section 37]:

Through the inquiry that the child before the Committee and on consideration of Social

i Investigation Report submitted by Child Welfare Officer and taking intfo account the child’s
wishes in case the child is sufficiently mature to take a view, the Committee, may pass one/
: more of the following orders: -

a. Declare that a child is in need of care and protection;

b. Restore the child to parents or guardian or family with or without supervision of Child
Welfare Officer or designated social worker;

c. Place the child in a Children's Home or Fit Facility or Specialised Adoption Agency for
the purpose of adoption for long term or temporary care, keeping in mind the capacity
of the institution for housing such children, either after reaching the conclusion that the
family of the child cannot be fraced or even if fraced, restoration of the child to the
family is not in the best interest of the child;

d. Place the child with Fit Person for long term or temporary care;
e. pass orders for placing the child under foster care under section 44;
f. order that Sponsorship be made available for the child under section 45;

g. Issue directions to persons or institutions or facilities in whose care the child is placed,
regarding care, protection and rehabilitation of the child, including directions
relating to immediate shelter and services such as medical attention, psychiatric and
psychological support including need-based counselling, occupational therapy or
behaviour modification therapy, skill fraining, legal aid, educational services, and other
developmental activities, as required, as well as follow-up and coordination with the
District Child Protection Unit or State Government and other agencies;

h. Declare that the child is legally free for adoption as prescribed under section 38.
The Committee may also pass orders for [Section 37(2)] —
E i.  Declaration of fit persons for foster care;
i, getting after care support as mentioned under section 46 of the Act; or

iii. any other order related to any other function as may be prescribed.

Functions of the Committee that is pertinent at the time of disposal and
issuing of orders®:

o At the time of final disposal of the case, the Committee shall incorporate in the order of
disposal, an individual care plan in Form 7 for the child’s rehabilitation, including follow up by
the Probation Officer or the District Child Protection Unit or a member of a non-governmental
organisation, as may be required.®

o The Committee while finally disposing the case shall give a date for follow-up of the child
(within a month from the date of disposal) and following that, every month for the period of
first six months and thereafter every three months for a minimum of one year or till such time
as the Committee deems fité,

¢4 See Section 8
¢ Rule 8(h)
% Rule 19(18)
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[¢]

If the child belongs to another district, the Committee shall forward the age declaration,
case file and the individual care plan to the Committee of the district concerned which shall
likewise follow- up the individual care plan as if it had passed such disposal order?’;

If a child has to be sent or repatriated to another district or state or country the Committee
shall direct the DCPU to take necessary permissions as required, including approaching the
Foreigners Regional Registration Offices and Ministry of External Affairs for a no-objection
certificate, contacting the counterpart Committee, or any other voluntary organisation in
the other district or state or country where the child is to be sent®.

IF A PARENT SURRENDERS A CHILD TO THE COMMITTEE
[SECTION 35]:

o

If a parent or guardian, who for physical, emotional and social factors beyond their control,
wishes to surrender a child, the parent shall make an application before the Committee in
accordance with Form 23 as provided for in the model Rules, 2016.

Then after the process of inquiry and counselling, the Committee if satisfied that the parent is
indeed serious about surrendering the child, the parent or guardian shall execute a surrender
deed before the Committee. The surrender deed is provided for in Form 24.

The Committee shall after due inquiry either allow the child to be with the parents or
guardian under supervision, or place the child in a Specialised Adoption Agency, if he or she
is below six years of age, or a children’s home if she/he is above six years.

The Committee shall allow two months of time to the parent/ guardian to reconsider their
decision. After the expiry of two months, the child shall be declared legally free for adopftion.

If the parents/ guardians are illiterate, the Committee will have to provide them with legal
aid, as provided by the Legal Services Authority®.

The Committee shall maintain proper records of the children produced before it including
medical reports, social investigation report, any other report(s) and orders passed by the
Committee in regard to the child’.

The Committee shall maintain a 'Case Monitoring Sheet' of every case and in case there is
more than one child in one case, a separate sheet shall be used for each child.

The case-monitoring sheet shall be in Form 26. The said Form shall be kept at the top of each
case file and shall be updated from time to fime.

The following points shall be considered so far as ‘progress of inquiry' mentioned in Form 2é:

i.  Time schedule for disposal of the case should be fixed on the first date of hearing;

i. Scheduled date given in the 2nd column of Form 26 under ‘progress of inquiry' shall
be the maximum duration within which the inquiry shall be completed.

The Committee shall ratify any decision taken by an individual member, when the
Committee is not sitting, in its next sitting’!.

¥ Rule 19 (19)
%Rule 19 (16)
¢ Rule 19 (22)
7ORule 19 (10)
7TRule 19 (13)
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The Committee shall submit a quarterly report to District Magistrate in Form 16 for review of
pendency of cases [Section 36(4)].

At the time of final disposal of a case, there shall be at least three members present
including the Chairperson, and in the absence of Chairperson, a member so nominated by
the Chairperson to act as such’2.

All orders passed by the Committee in respect of a child in need of care and protection
shall also be uploaded on the designated portal with due regard to the confidentiality and
privacy of the child”.

Section 36 (4) mandates the committee to submit a quarterly report on the nature of
disposal of cases and pendency of cases to the District Magistrate, for review of pendency
of cases.

On the basis of these reports, the D.M. shall direct the Committees to take appropriate steps
to address the pendency and if the D.M. deem:s it necessary, she/he may send a report to
the State government, which may direct constitution of additional committees.

[Section 36(5)]

If the pendency of cases continue to be unaddressed by the Committee even after
three months, of receiving such directions, the State Government shall terminate the said
Committee and constitute a new one [Section 36(5)].

In case of any delay in the constitution of a new Committee under sub-section (5), the Child
Welfare Committee of a nearby district shall assume responsibility in the intervening period.
[Section 36(6)]

IF A CHILD IS EXPLOITED FOR LABOUR:

A child exploited in labour may come in contact with the Committee through the following ways:

[e]

[¢]

Rescued and produced by the Police/NGO/Childline/Family members
The Child may itself approach the CWC

The Committee shall generally try to understand the facts and circumstances and try to
procure details about the workplace, employers.

If the Child has come in contact with the Committee by itself, the Committee shall
immediately issue summons to the Police and direct them o take necessary steps (collect
evidence, register FIR).

During interviewing with the Child the Committee shall ascertain certain facts which is as
follows: -

¢ Whether the child wants to go back with the parents/guardian?
¢+ How did the child come in contact with the employer?

¢ Whether the child has been abused or not?

¢ Whether the wages has been paid or note

The Committee will summon the employer for their presence before the Committee and

72Rule 19 (4)
3Rule 19 (21)

El
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direct the back wages alongwith Compensation to be paid to the child.
o The Committee can direct the Police to add appropriate penal provisions.

o If the parents or the guardian appears before the Committee for custody of the rescued
child, the Committee will order for verification of the claim. If satisfied, the child will be
restored to them pending inquiry.

o The Committee shall ensure that the parents or the Guardian should give an undertaking
under FORM 1974,

o The CWC shallimmediately contact a shelter Home and placed the child pending inquiry
by the Committee/investigation by the Police if the child is an orphaned or the child parents
could not be traced.

o The Committee shall follow the general protocol as specified above.

IN CASE THE CHILD HAS BEEN SEXUALLY ASSAULTED:

o The police should report to the Special Court and CWC within 24 hours of the recording
of the information including steps taken to ensure care and protection. (Section 19(6),
POCSO Act).

o Produce the child before the CWC within 24 hours if the offence has been committed,
attempted, or is likely to be committed by a person residing in the same or shared
household as the child, orin a CCl and the child does not have parental support, or the
child is without a home and parental support. (Rule 4(3), POCSO Rules) Submit a report in
Form 17, JJ Model Rules containing the details of the child as well as the circumstances in
which the child was received or found. (Rule 18(2), JJ Model Rules)

o If the child cannot be produced, the CWC should be informed so that they can reach out
to the child where the child is located. (Proviso to Rule 18(1), JJ Model Rules)

o Child victim of sexual abuse who is below two years of age or who is medically unfit need
not be produced physically before the CWC and a written report along with the child’s
photograph can be sent to the CWC within 24 hours. The child can be produced before
the CWC when the child is medically fit along with a medical certificate. (Rule 18(3), JJ
Model Rules);

o In cases where a report has been received about the safety of the child in her home,
the CWC must proceed to determine within three days if the child should remain with
the family or the shared household and be placed in a child care institution or a shelter
home’s;

o Before arriving at any conclusion in this regard, the Committee must take into account
the preference of the child and the child’s best interest as well as the ability of the parents
to provide for care and attend to immediate needs of the child, the child's age and level
of maturity, social and economic background, physical condition, chronic illness, history
of family violence involving the child or a family member and other relevant factors’s;

o The child and his parent or guardianor any other person in whom the child has trust
and confidence and with whom the child has been living, who is affected by such
determination, shall be informed that such determination is being considered””.

74 The Form can be found at: http://www.wcd.nic.in/sites/default/files/171861.pdf
75 Rule 4(4), POCSO Rules, 2012
76Rule 4(5), POCSO Rules, 2012
”7Rule 4(6), POCSO Rules, 2012
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o The Committee must appoint a Support Person for the case with the consent of the child
and any adult member of the family(parents/guardians/person of trust) to support the child
through the process of investigation and trial. The support person must be someone who has
social work background and is familiar with conducting these cases’s;

o The Committee in certain circumstances may also terminate the services of the support
person’?.

The Committee must ensure that the perpetrator does not come in contact with the child at any
point in time;

The Committee must also ensure that the child is made available for adducing evidence in the
Court and should co-ordinate with the law enforcement agencies to make the entire process
child friendly;

If the child in question who is a child in need of care and protection has no legal guardian, the
Committee must ensure that the child is provided with legal aid and oversee the applications for
compensation that can be made on behalf of the child;

IF THE CHILD IS A VICTIM OF CHILD MARRIAGE:

o The Committee should ensure that the child is protected within and outside the marriage
keeping in view the best interest of the child.

o The Committee should make sure of her maintenance and also for the child if a child is born
out of the wedlock.

o The Committee should arrange for a legal counsel if the child does not have anyone to file a
case in the family Court on her behalf.

o The Committee should initiate action to stop the marriage.

o The Committee should direct the Child Marriage Prohibition Officer, Gram Panchayat,
Police, Magistrate to stop the marriage.

o The Committee should ensure that FIR are registered against the perpetrators and penalties
are collected from them

The Committee should determine the age of the child who is party to the marriage.

o The Committee can take into consideration the findings of the police, report of Child
Marriage Prohibition Officer and discussions with the child for age determination of the child.

o The CWC should check whether the child was forced into the marriage.

78 Rule 4(7), POCSO Rules, 2012
7?Rule 4(10)

‘ Handbook for Ending Violence
Against Children(lll- User Handbook)



o The Committee should give her information on the legal rights under the Act.

o In avoid marriage the Committee should take the custody of the Child, if the Child is below
18 years of age and if the child is in need of care and protection.

o The Committee can take the custody of the child born out of the marriage with the minor
biological mother

o The Committee can call the parents through the PO, counsel them with the involvement of
the NGOs and Panchayat and after making them sign a bond the child can be restored to
the parents.

o The Committee will focus on the rehabilitation plan of the child rescued or the child born out
of the marriage during the pendency of legal proceedings before the Family Court or other
Court.

IN CASES WHERE THE CHILD IS A TRAFFICKED CHILD:

o The child may be produced before the Committee by the Police, NGOs or by an order of
the Session Court if it is a mass rescue and found that the child is a minor.

o The Committee should take care that the child does not come in contact with the family
members, pimps, and brothel keepers, as they could be the traffickers or the agents.

o The Committee should ensure that the child meets her family only under their supervision so
that the child is not pressurized to take back the case or change her statement.

o The CWC should direct the Medical Officer to conduct a detailed physical examination
and gynecological examination. HIV testing should be done when advised by the medical
officer and with the consent of the child.

o The Committee should ensure that the tests or the results are kept confidential and does not
lead to discrimination and exclusion of the child from services.

o The Committee should ensure that the Police record the statement of the child before them.

o The Committee should verify the forwarding report, injury report, FIR copy along with
statement of the woman police officer, Case Diary, belongings of the victims against the list
provided by the police.

o The Committee should ensure that the child is not interviewed again and again by the Police
as the same would fraumatize and distress the child.

o The Committee should ensure that appropriate provisions from the relevant legislations are
added as well as under the relevant penal provisions.

o The Commifttee may record the statement of the child since the statement made before the
Committee is accepted as evidence under Section 164 of the IPC.

o The CWC can direct the Police to furnish a copy of the FIR alongwith supporting documents
as well as the Chargesheet.

o Upon interaction with the rescued child, the CWC may issue directions to temporarily
rehabilitate the child in the interim by placing the child in CClI's or with fit person or fit facility.®

8 Rule 18(4), Model Rules, 2016
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o The Committee shall direct the person or organisation concerned to develop an individual
care plan in Form 7 including a suitable rehabilitation plan. The individual care plan
prepared for every child in the institutional care shall be developed with the ultimate aim of
the child being rehabilitated and re-integrated based on the case history, circumstances
and individual needs of the child?'.

o The Committee should not send the child back to the family if there is a likelihood that the
parents, members of the extended families were involved in trafficking or if the child is not
willing to go back.

o The CWC should also ensure that the PO/VPO takes into account the wishes of the child
while determining the rehabilitation plan.

o Itis advisable that if the parents of the child were the fraffickers, then the Committee
should not hand over the child to the parents once the girl completes 18 years of age. The
Committee can allow the child to continue in the same home or place the child in fit institution
for continuation of care. However the wish of the girl has to be taken into consideration.

o It has been observed that once traffickers learn that the trafficked child is under the care
of the CWC, fictitious persons claiming to be the parents of the child or actual parents
influenced by the traffickers approach the Committee seeking the custody of the child.

o The Committee must not hand over any child unless a home verification report is called for in
consultation with the SJPU or the DCPU.

o In case the police does not present a positive report, the Committee shall place the child in
long term rehabilitation and also initiate a child care plan;

o If upon the receipt of the reports, the CWC is of the opinion that the child should be
repatriated with the family, then the child shall be restored with the parents.

o If the committee decides to restore the child under the care of a parent or guardian or a fit
person, then such a person shall have to give an undertaking as prescribed under Form 2082

o For safe repatriation within the state and between States the CWC will inform the concerned
authorities in the receiving area, such as the local CWC. The CWC may also order an NGO
or the SJPU to accompany the child.

During Home Verification, the following factors need to be considered®:

| a. Profile of the victim including caste, address, landmarks, disabilities;
b. Details of family members and familial relationships;
c. History of family involvement in crime;
d. Education and employment details of the victim including level of learning salary earned etc.;
e. Details of the victim’s health including addiction fo any narcotic or psychotropic substances; ‘
f. As far as possible the report should also determine the push factors for trafficking of the victim;

g. Acceptance and opportunities for the victim fo reintegrate into society if the victim is sent
back home must be identified and recorded;

81 Rule 19(4), Juvenile Justice Act, 2015

82Rule 18 (8), The Juvenile Justice Act; The Form can be found in the Model Rules, 2016;

8 Standard Operating Procedure (Sop) For Combating Trafficking Of Persons In India, National Human Rights Commission,
1st Edition: 10th December, 2017, accessible at: http://nhrc.nic.in/Documents/Publications/sop_CTPI_19012018.pdf
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IF THE CHILD IS SUFFERING FROM MENTAL AND PHYSICAL DISABILITIES:

The Juvenile Justice Act provides for punishment for subjecting a child to cruelty®.

In addition to the general protocol specified above the following procedures have to be followed
when a child with disability is produced before the CWC.

o The Committee should ensure that children with disability are placed at the Children homes
without any discrimination.

o The Committee must pass an order that a specialist/a special educator to help/assist the
Probation Officer or the Committee in handling the case of the child.

o The Committee shall order for an assessment of the disability of the child and its degree.
Accordingly the child should be referred to the specialized institutions or mental health
establishment?;

o The Committee should hand over the child to the parent if they are in a position to take care
of the child and if the child is willing to go provided with proper counselling to the parents.

o If the child family is not traced or the child does not want to go back the Committee should
ensure that a long term plan for rehabilitation either by sending the child to a fit institution
that offers long-term care so that the developmental needs of the child is met.

o The Committee can recommend the State Government to set up an institution if there is no
institution available for the rehabilitation of children with disabilities within the jurisdiction of
the Committee.

IF A CHILD IS SURRENDERED?¢

Apart from the procedure laid down in the Juvenile Justice Act the following procedures also
needs to be followed by the Child Welfare Committee:

o The Committee will inquire the biological mother/ parents and assess the reasons why the
mother/parents wants to give away the child.

o The Committee will provide information on non-institutional support such as foster care,
sponsorship or short term institutional care, or other schemes of the government if the reason
for wanting to surrender the child is due to a crisis®.

o The Commifttee can also refer the parent to an agency for professional counseling fo
strengthen their coping capacities to deal with the crisis that they are facing®.

o If, after prescribed process of inquiry and counselling, the Committee is safisfied, the parent
or guardian shall execute a surrender deed (Form 24)¥, as the case may be, before the
Committee.

o The Committee while passing the Final Order should take the detailed assessment report of
the counselor intfo consideration.

o If the Committee is convinced that the parent/couple is not in a position to take care for
the child, the Committee may suggest/recommends/discuss with the parent/couple about
surrendering the child and placing the child for adoption, foster care or other alternate care.

o The Committee should collect the marriage certificate and the birth certificate of the child,
if, surrendering the child is done by a married couple. The document of surrender must be
sign by both the father and the mother. In the absence of signature of one parent, the
document will be considered invalid®.

84 Section 75, Juvenile Justice Act, 2015; The Penal provisions under the Indian Penal Code are also applicable;
8Rule 55, Model Rules, 2012

8 Section 35 of the Juvenile Justice Act, 2015

87 Section 35 (3)

8Section 35(2)

8 Available on the Juvenile Justice Model Rules, 2016

0 Standard Operating Procedure (SOP) For Child Welfare Committee (CWC), Govt. of Maharashtra, accessible at:
http://nird.org/wp-content/uploads/2012/02/SOPCWC.pdf
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The Committee should ensure that the parents/guardian of the minor are involved in the
process of surrender and that the surrender deed is jointly executed by the parent and the
minor mother.

The Committee will consider the decision of the minor mother if there is a dispute about
surrendering the child between the parents and the minor mother.

o The Committee can deny the custody of the child to the minor mother if the safety of the
child is in danger.

The Committee will order the child to be placed in SAA unfil such fime the committee is
convinced that the mother is in a position to take care of the child.

The Committee should provide information about the process of surrender, that her child
would be placed in a Specialised Adoption Agency (SAA). That she can claim the child
within a period of 60 days.

The Committee should ensure that the Document of Surrender is signed by the minor
biological mother and also record that the document has been explained to her and that
she is giving her consent to the surrender.

If the NGO/ Social Activist brings the minor mother should ensure that they signed the
document as a withess.

The Committee shall write the order for surrender at the end of the surrender deed
document. It must contain the following:-

¢ Oiriginal surrender document

¢ Interview of the parent by the Committee

¢ Statement of the biological mother for surrendering the child

¢ Affidavit of the witness.

¢ Details of when the child was produced before the Committee

¢ The biological mother was interviewed and explained the implications of surrendering her
child, the documents were verified (such as hospital card/birth certificate of the child,
age proof of the minor mother, proof of residence of the mother —ration card, electricity
bill, election card and other documents to be listed and attached) and that the vacancy
letter of the adoption placement agency was received.

¢+ The order must state that after completion of all the processes the child was ordered to
be placed before Specialised Adoption Agency (SAA) is asked to commence the process
for the child to be declared free for adoption. The SAA shall wait for completion of 60
days reconsideration time given to the biological parent or parents after surrender.

The Committee will restore the child to the mother, if the mother comes and claim the child
within 60 days of surrender only after conducting an enquiry and carefully examining the
reason behind for changing her mind.

The Committee should also ensure that all the parties involved in the surrender process, sign
a bond before handing over the child to the mother.

In such cases, the Committee should maintain a follow up with the minor mother, and child
and the family of the biological mother.
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The Committee shall declare the surrendered child legally free for adoption.
The child will remain in the adoption agency in safe custody.
The adoption placement agency should inform the Committee if the child is adopted.

The Committee can fransfer the child to another agency if the child is not adopted within a
year after declaring the child legally free for adoption.

IF THE CHILD IS AN ABANDONED OR MISSING CHILD:

Apart from the general protocol specified above, the Child Welfare Committee may adopt the
following special procedures as best practice:

[e]

¢}

The Committee should verify whether an FIR or missing complaint of the child was filed or noft.

If not the Committee should order the Police to do so and direct them to send wireless
messages to all the police stations, Missing bureau etc.

The Committee should ascertain whether the child has been abandoned or if the child was
missing.

The Committee shall use the designated portal to ascertain whether the abandoned child
or orphan child is a missing child while causing the details of the orphan or the abandoned
child to be uploaded.

The Committee can also order a Television Order Memo for police to advertise the found
child over the TV mass media.

The Committee can also direct the probation officer to publish the photo of the child in af
least one leading local and national newspaper.

The Committee should direct the Probation Officer to make announcements of the child
being found at places like railway stations as well as in religious places like temples, mosques
etc.

The Committee should in the meanwhile, placed the child in a place of safety.

The Committee should direct the SJPU/POs/NGOs to verify the address if the child is able to
indicate or give some clue about the place of residence.

The Committee can also issue order to SJPU/PO/NGO to escort the child up to his place of
residence and to verify the information.

The Committee should summon the parents to appear before them on being fraced during
the inquiry.

The Committee should hand over the child without any delay to the parent if a missing
complaint had been made by the parents with the police.

If the child was abandoned the Committee, should try to understand the reason for
abandoning and assess whether the parents are fit to take responsibility of the child and if
so, the parents will be counseled to assume responsibility of the child.

The Committee will follow the procedure specified above if the parents wish to surrender
the child.

If there is no claimant the Committee will declare the child as abandoned child and legally
free for adoption after due process of inquiry is being carried out and being satisfied that alll
possible efforts have been made to locate the parents/guardians.
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GENERAL:*

The State Child Protection Society?? shall perform the following functions envisaged under the
Juvenile Justice Act, 20157 namely:

o oversee the implementation of the Act and the rules framed thereunder in the State and
supervision and monitoring of agencies and institutions under the Act;

o address road-blocks, issues, complaints received regarding care and protection of children;

o Ensure that all institutions set up under the Act and the rules are in place and performing
their assigned duties;

o Network and coordinate with civil society organisations working for the effective
implementation of the Act and the rules;

o Ensure inter-department coordination and liaising with the relevant departments of the
State and Central Governments and State Child Protection Societies of other States or Union
Territories;

o Develop training module for stakeholders along with the NCPCR and National Institute of
Public Cooperation and Child Development etc.?

o Develop programmes for foster care, sponsorship and after-care;

o Maintaining a database of medical and counselling centres, de-addiction centres, hospitals,
open schools, education facilities, apprenticeship and vocational training programmes and
centres, recreational facilities such as performing arts, fine arts and facilities for children with
special needs and other such facilities at the State level;

o Authorize a person as a ‘social worker’ under the Juvenile Justice Act, 2015% for preparing
social investigation report or individual care plan of the child, child study report, home study
report of prospective adoptive parent or foster parents, rendering post-adoption services,
and performing any other functions as assigned to such person under the Act or these rules;

71 All the provisions referred to in this section are from the Juvenile Justice (care and protection of children) Act, 2015 and
the rules thereunder.

?2Section 106, Juvenile Justice Act, 2015: Every State Government shall constitute a Child Protection Society for the State
consisting of such officers and other employees as may be appointed by that Government, to take up matters relating to
children with a view to ensure the implementation of this Act, including the establishment and maintenance of institutions
under this Act, nofification of competent authorities in relation to the children and their rehabilitation and co-ordination
with various official and non-official agencies concerned and to discharge such other functions as may be prescribed.

% Rule 84, Juvenile Justice Model Rules, 2016

?4Rule 91(1)(vii), Model Rules, 2016

?5Rule 2(xviii), Model Rules, 2016; A social worker can be engaged by a CCl or can be authorized by the DCPU or the SCPS
for preparation of social investigation report.
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o The SCPS shall review reports received from various District Child Protection Units on the
functioning of institutions in various districts and take action to facilitate the protection of
children wherever necessary and monitoring the functioning of the District Child Protection
Units;

o If a person in charge of a child care institution grants permission to visitors (with prior
permission from the JJB or the Committee) to visit the CCI, then the person in charge of the
CCl shall make a monthly report of such permission (including the orders received from the
Board or the Committee) to the State Child Protection Society and also to the Board or the
Committee, as the case may be.

o maintain a state level database of all children in institutional care and family based non-
institutional care and updating it on a quarterly basis;

o maintain a database of Child Care Institutions, Specialised Adoption Agencies, open
shelters, fit persons and fit facilities, registered foster parents, sponsors, after care
organisations and other institutions at the State level;

o inquire into, seek reports and make recommendations in cases of death or suicide in Child
Care Institutions and under other institutional care’;

The Member-Secretary of the State Child Protection Society shall be the chairperson of the State
Inspection Committees” constituted by the State to inspect Child Care Institutions.”

o monitor and administer the Juvenile Justice Fund set up by the State Government including
disbursal of funds to the District Child Protection Units, Special Juvenile Police Units and police
stations, as the case may be;'®

o The State Child Protection Society, with the approval of the State Government shall adopt
financial rules to govern the utilisation of the Juvenile Justice Fund'”’

o mainfain separate accounts for all funds received by the State Child Protection Society such
as the Juvenile Justice Fund, funds under Schemes of Central and State Government and
getting the same audited;

o generate awareness among public on various aspects of the Act and the rules made
thereunder specifically the existing institutional framework, rehabilitation measures, penalties,
procedures for better protection of children;

o organise and conduct programmes for the implementation of the Act including training and
capacity building of stakeholders;

o commission research programmes on child protection;
o co-ordinate with State Legal Services Authority and law schools; and

o any other function for the effective implementation of the Act and the rules made
there under.

76Rule 85(1)(xiv)

77 Rule 84(3), model Rules, 2016

% Other members of the State Inspection Committee shall comprise of a maximum of seven members from among the
State Government, namely the Board or Committee, the State Commission for the Protection of Child Rights, the State
Human Rights Commission, State Adoption Resource Agency, medical and other experts, voluntary organisations and
reputed social workers and shall be headed by the member secretary of the SCPS as its chairperson.

?Rule 41(2)

10Rule 83(5), Model Rules, 2016, Rule 84(1) (xii)

10TRule 83(6), Model Rules, 2016
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STANDARD
OPERATING
PROCEDURE FOR
DISTRICT CHILD
PROTECTION UNIT
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o If any person or department or organization contacted the DCPU informing about the child;
o Through a felephonic call;
o Through coordination with any other functionary or authority;

o If any of its officer is a part of a rescue team for child labour

o Any staff of the DCPU shall produce the child before the Child Welfare Committee'®* within
24 hours;

o The time taken to cover the journey shall not be included;

o The staff of DCPU producing the child before the committee shall fill the details of the child in
Form 17 format given in the Juvenile Justice Model Rules, 2016'%;

o May be called upon to conduct a social investigation of a child produced before it (by any
person or functionary)

o Will accordingly take steps to thoroughly inquire about the child. It will include inquiring
about the place of residence, background, and information about the parents, income
etc., examining the physical and mental health of the child, education, upbringing and
surrounding circumstances.

o Prepare a social investigation report as prescribed and given in Form 22 of the Model Rules,
2016.10¢

o File the report before the Committee to assist in its inquiry'®’.

The Functions of the DCPU as per Rule 85 Model Rules, 2016:

o Conduct follow up of the child in accordance to the order of the Board or the Children’s
Court'08,

o Follow up on the individual care plan prepared on the direction of the Children’s Court for
children in the age group of sixteen to eighteen years found to be in conflict with law for
committing heinous offence'?”;

o If the child remains in place of safety, the DCPU (or the Probation Officer or a social worker)
shall conduct a yearly review to track the progress of the child in Form 13'°,

102 Constituted under Section 106 of the Juvenile Justice Act, 2015

105 All the provisions referred to are under the Juvenile Justice (care and protection of children) Act, 2015 and the rules
thereunder.

104 Section 31(1) (i), the Juvenile Justice Act, 2015

1% The Form can be found at: http://www.wcd.nic.in/sites/default/files/171861.pdf

1% The form can be found in the appendix to the Juvenile Justice Model rules, 2016

107 Section 30(3), The Juvenile Justice Act, 2015

108 Section 18(e) and Section 19(2) of the Juvenile Justice Act, 2015;

199 Rule 85 (1)(iii), Model Rules, 2016

110 Rule 85(1)(iv)
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The periodic follow up report will mention the status of the child, information about the
improvement in the condition of the child since she/he was placed at the childcare
institution.

This report in accordance to Form 13 shall be forwarded to the Children’s Court.

It shall maintain record of run- away children from Child Care Institutions'";

The DCPU shall ensure the restoration of children to their families by facilitating transfer of
children;

Facilitate the transfer of children from one CCI to another if the child’s residence is in another
jurisdiction?;

Where a child has to be sent or repatriated/transferred to another country, the DCPU shall
on direction of the Committee, take necessary permission as may be required, such as:

¢ Approaching the Foreigners Regional Registration Offices and Ministry of External Affairs
for a no-objection certificate;

¢ Contacting the equivalent Committee, or any other voluntary organisation in the other
district or state or country where the child is to be sent''3,

Transfer a Child if she/he hails from a place outside the jurisdiction of the Committee or the
Board:

¢ It shall accordingly':

e Send the information of fransfer to the appropriate Board or the Committee having
jurisdiction over the area where the child is ordered to be fransferred by the Board or
Committee; and

* Send a copy of the information to the Person-in-charge of the institution where the
child is fo be placed for care and protection atf the fime of the transfer order.

¢+ The DCPU may be directed to escort the child on inter-State transfer from one CCl to
another under section 95 if the SJPU is unavailable.

If it appears that a child has been subject to any form of abuse or there are marks of injury
or that the child appears very scared of any physical admonition, the DCPU shall provide
immediate medical assistance and advice the medical practitioner to take pregnancy tests
to check if the child may be a victim of sexual abuse!'’

The State Government through the DCPU shall make provisions for those children diagnosed
with special problems such as hormonal problems, immuno-compromised diseases, physical
and mental disabilities on the recommendation of the medical officer.

These children shall be kept in special care homes or hospitals and avail necessary medical/
psychiatric and psychological support or treatment.

" Rule 85(1)(vi)

2Rule 85 (1) (xi)

3 Rule 19(6), Model Rules, 2016

"4Rule 81 (2), Model Rules, 2016

"3|f required by the order of the Board or the Committee or the Children’s Court, in accordance to the procedure laid
down in the Medical Termination of Pregnancy Act, 1971, if so needed.

o |
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o Assisting in sponsorship, adoption and foster care;

o Preparation of a child study report to assist in providing alternate care such as adoption or
foster care.

o The Child Study Report shall be in the format of Form 31 provided in Model Rules, 2016.

o It shall publish photographs of the child in regional and national newspapers to trace the
parents/guardians, requesting anyone to come forward with any information.

A. Foster Care:

o The DCPU shall be the nodal authority for implementing the foster care programme in a
district.'¢

o The DCPU shall be the determining agency in finding suitable foster family to keep children in
foster care.

o The DCPU, while selecting foster family shall consider the following, namely'’:
i.  both the spouses must be Indian citizens;

i. both the spouses must be willing to foster the same child;

ii. both the spouses must be above the age of thirty-five years and must be in good
physical, emotional and mental health;

iv. ordinarily the foster family should have an income with which they are able to meet
the needs of the child;

v. medical reports of all the members of the foster family residing in the premises should
be obtained including reports for Human Immuno Deficiency Virus (HIV), Tuberculosis
(TB) and Hepatitis B etc. to determine that they are medically fit; and

vi. the foster family should have adequate space and basic facilities.

o While selecting Group foster care setting, the DCPU shall consider the following illustrative
criteria:

1. registration of the group setting under the Act;

2. recognition as a fit facility by Committee;

3. existence of child protection policy; and

4. sufficient space and proper amenities for children.

o The DCPU shall maintain a record of each child in foster care in Form 34, provided for in the
end of the JJ Model Rules, 20168,

o If adoptable children between the age of 6 to 8 years do not get a family either in in-country
adoption or in inter-country adoption within a period of two years after they are declared
legally free for adoption by Child Welfare Committee, such children will be eligible to be
placed in family foster care or group foster care, by the Committee on the recommendation
of District Child Protection Unit or Specialised Adoption Agency.

"¢Rule 23(2), Model Rules, 2016
17Rule 23(12), Model Rules, 2016
"8Rule 23(17), Model Rules, 2016
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[¢]

Children with special needs, irrespective of the age, who do not get a family either in in-
country adoption or in inter-country adoption within a period of one year after they are
declared legally free for adoption by Child Welfare Committee, such children shall be
eligible to be placed in family foster care or group foster care, by the Committee on the
recommendation of DCPU or Specialised Adoption Agency, provided the Home Study
Report of the foster family supports their fitness and group setting has facilities for care of
such children.

B. Sponsorship:

o

[¢]

[¢]

o

The sponsorship programme shall be implemented by the DCPU.
It shall provide a panel of persons or families or organisations interested in sponsoring a child.

The panel will list sponsors according to the area of interest such as education, medical
support, nutrition, vocational training etc., and the nature of sponsorship.

The DCPU shall forward the panel to the Board or the Committee or the Children’s Court.

In Case of an individual sponsorship:

¢ The DCPU shall open an account in the name of the child to be operated preferably by
the mother.

¢+ The money shall be fransferred directly from the bank account of the DCPU to the bank
account of the child.

The DCPU shall receive the reports''? by the inspection committee made after visits to the
child care institutions.

Upon receipt of the report, the DCPU (or the State Government) shall make
recommendations to the CClI's if necessary'%,

Every CClis mandated to have a complaint box addressing complaints made by a child
or on the child’s behalf about corporal punishment in the CCI, which will be opened in the
presence of a representative of the District Child Protection Unit once a month.

The DCPU shall forward the complaints to the Judicial Magistrate of First Class nearest to the
Child Care Institution and copies shall also be forwarded to the Board or the Committee.

The DCPU shall inquire into, seek reports and take action in cases of death or suicide in child
care institutions and under other institutional care and submit the reports to the State Child
Protection Society;

After Care:

¢ The DCPU shall prepare and maintain a list of organisations, institutions and individuals
interested in providing after care as per their area of interest such as education, medical
support, nutrition, vocational fraining etc.

¢ The list shall be updated regularly.

¢+ The list shall be forwarded to the Board or the Committee and all Child Care Institutions for
their record.

" Filled in the format available in Form 46 of the model Rules, 2016
120Section 54
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o Send the list of persons who can be engaged as monitoring authorities to the Children’s
Court along with bi-annual updates;

o Provide a Secretary and other staff that may be required for secretarial support to the
Committee for its effective functioning;

o Arrange for and be ready with psychologists or psycho-social workers or other experts'? to
assist in the preliminary assessment of the Board, which is dealing with a heinous offence;

o Maintain a panel of translators, interpreters and special educators to enable the inquiry of
the Board or the Committee or the Children’s Court;'?

o Ensure inter-departmental coordination with the relevant departments of the State
Government and State Child Protection Society of the State and other District Child
Protection Units in the State;

o Arrange for counselors and community service in case a Board has directed the child’s
release after admonition etc.'#

o Maintain report of quarterly information sent by the Board about children in conflict with law
produced before the Board and the quarterly report sent by the Committee;

o Maintain a district level database of missing children in institutional care and upload the
same on designated portal;

o Maintain a database of children placed in Open Shelter and in foster care;

o Provide for periodic and regular mapping of all child related services at district for creating
a resource directory and making the information available to the Committees and Boards
from time fo time;

121 Refer to Rule 85 of the Juvenile Justice Model Rules, 2016
122Rule 10A (2), Model Rules, 2016

12Rule 7(1)(i) of the Model Rules, 2016

124 Rule 11(5), Model Rules, 2016
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STANDARD
OPERATION
PROCEDURE FOR

SOCIAL WORKER/
PROBATION
OFFICER




A Probation Officer is an officer appointed by the State Government as a probation officer
i under the Probation of Offenders Act, 1958 or the Legal-cum- Probation Officer appointed by
i the State Government under District Child Protection Unit [S. 2(48) of the JJ Act]

GENERAL

o If the child herself contacts the social worker; OR

o If any person contacts the social worker to inform that a child is in need of care and
protection; OR

o If asocial worker has been a part of a rescue operation of children who are exploited for
labour or frafficking;

o She/he shall produce the child before the committee within 24 hours;

o The time lost in the travel is not counted in this;

o At the time of production, the Social worker shall fill Form 17 as included in the Model Rules,

2016.

1. To explain the situation at hand to the child in a sensitive and friendly manner;

2. Conduct a social investigation of a child produced before it'?5;

Will accordingly take steps to thoroughly inquire about the child. It will include inquiring
about the place of residence, background, and information about the parents,
income etc., examining the physical and mental health of the child, education,
upbringing and surrounding circumstances.

Prepare a social investigation report as prescribed and given in Form 22 of the Model
Rules, 2016.'%

File the report before the Committee to assist in its inquiry.'?

The social investigation shall be completed within fifteen days so as to enable the
Committee to pass final order within four months of first production of the child.'?

3. Prepare an individual care plan'? of the child being placed in a children’s home:

The social worker shall keep in mind the needs and best interest of the child'0;

For the preparation of the individual care plan, the social worker needs to have built a
comfort level with the child in order to understand the position, background and the
needs of the child.

125Rule 19(3), Model Rules, 2016

126The form can be found in the appendix to the Juvenile Justice Model Rules, 2016
127 Section 30(3), The Juvenile Justice Act, 2015

128Section 36 (2) of the Juvenile Justice Act, 2015

1% |n the format provided in Form 7 of the model Rules, 2016

1%0To examine whether she/he could be put up for adoption
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e To achieve this, the social worker shall keep abreast with the inquiry and meet the child
regularly;

e The individual care plan shall be submitted to the Child Welfare Committee in
accordance with Form 7 of the Model Rules, 2016.'!

A CHILD ALLEGED TO BE IN CONFLICT WITH LAW:

o Without waiting for any formal order from the Board, the probation officer shall prepare a
social investigation report and formulate an individual care plan in accordance with the
procedure specified above'®.

o The social worker may do so upon the direction by the Board;

o The social investigation report should provide for risk assessment, including aggravating
and mitigating factors highlighting the circumstances which induced vulnerability such as
traffickers or abusers being in the neighbourhood, adult gangs, drug users, accessibility to
weapons and drugs, exposure to age inappropriate behaviours, information and material

o Rule 64 (3) provides that the probation officer shall carry out the directions given by the
Board and fulfill the following functions and responsibilities:

¢

¢

To conduct social investigation of the child in Form 6;

To attend the proceedings of the Board and the Children’s Court and to submit reports as
and when required;

To clarify the problems of the child and deal with their difficulties in institutional life;

To participate in the orientation, monitoring, education, vocational and rehabilitation
programmes;

To establish co-operation and understanding between the child and the Person- in-
charge;

To assist the child to develop contacts with family and also provide assistance to family
members;

To participate in the pre-release programme and help the child to establish contacts
which could provide emotional and social support to the child after release;

To establish linkages with Probation Officers in other Districts and States for obtaining social
investigation report, supervision and follow-up.

To establish linkages with voluntary workers and organisations to facilitate rehabilitation
and social reintegration of children and to ensure the necessary follow-up;

Regular post release follow-up of the child extending help and guidance, enabling and
facilitating their return to social mainstreaming;

131 The Form can be found at: http://www.wcd.nic.in/sites/default/files/171861.pdf
2Rule 64 (1), Model Rules, 2016
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¢ To prepare the individual care plan and post release plan for the child;
¢ To supervise children placed on probation as per the individual care plan;

¢ To make regular visits to the residence of the child under his supervision and places of
employment or school attended by such child and sulbomit periodic reports as per Form 10;

¢ To accompany children where ever possible, from the office of the Board to the
observation home, special home, place of safety or fit facility as the case may be;

¢ To evaluate the progress of the children in place of safety periodically and prepare the
report including psycho-social and forward the same to the Children’s Court;

¢ To discharge the functions of a monitoring authority where so appointed by the Children’s
Court;

¢ To maintain a diary or register to record his day to day activities such as visits made by
him, social investigation reports prepared by him, follow up done by him and supervision
reports prepared by him;

¢ To identify alternatives of community services and to establish linkages with voluntary
sector for facilitating rehabilitation and social reintegration of children; and

A CHILD WHO HAS BEEN EXPLOITED FOR LABOUR:

o A social worker may be made a part of arescue operation and through this, come in
contact with a child who may be in need of care and protection.

o Such a child shall generally be produced with the Child Welfare Committee at the instance
of the police.

o Itis not always the case that the social workers who are a part of such operation are
designated social workers attached with the Committee or appointed under a statute.

o Itis advisable that if the child has established a comfort level with a social worker who is a
designated social worker, then the Committee shall retain the social worker for dealing with
the case of the concerned child.

o On the basis of a report of social worker the Committee or the Board may after consider the
surrounding factors, direct the release of the child'.

o The social worker shall provide counseling to the child;

18 Section 97, Juvenile Justice Act, 2015
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STANDARD
OPERATING
PROCEDURE FOR
THE PROSECUTOR/
SPECIAL PUBLIC
PROSECUTOR



Special Public Prosecutors [S. 32, POCSO Act, 2012]

1. The State Government shall, by nofification in the Official Gazette, appoint a Special
Public Prosecutor for every Special Court for conducting cases only under the provisions of
this Act.

2. A person shall be eligible to be appointed as a Special Public Prosecutor under sub-
section (7) only if he had been in practice for not less than seven years as an advocate.

3. Every person appointed as a Special Public Prosecutor under this section shall be deemed
to be a Public Prosecutor within the meaning of clause (u) of section 2 of the Code of
Criminal Procedure, 1973 and provision of that Code shall have effect accordingly.

GENERAL

The Prosecutor/Special Public Prosecutor should scrutinize the investigation report of the
Police and ensure that all the relevant evidences pertaining to the case that were collected
by the Police before filing the same to the Court.

o The prosecutor should thoroughly examine the police file and the statement of the
complainant/witnesses recorded under section 154, 161 and 164 of the Code of Criminall
Procedure, 1973.

o The prosecutor should ensure that the requirements of the Evidence Act have been met and
the expert opinion is clear and unambiguous in cases where scienfific evidence, including
forensic evidence, is to be led.

o oThe Prosecutor should check whether the names of all the police officials handling the case
property figure in the list of witness or not.

o The Prosecutor should ensure that the original record is attached with the challans/
chargesheet so that the documents can be exhibited by showing relevant record to the
withess.

o The prosecutor should ensure that charges are framed under the appropriate section
against the accused.

o The prosecutor should oppose the bail of the accused and ensure that they are not released
on bail.

o The prosecutor should recommend for filing an appeal if bail is granted to the accused.
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The Prosecutor should arrange for a meeting with the Investigation Officer before the
commencement of the deposition of witnesses, so that the Investigation Officer can
brief him personally to refresh his memory with regard to the various relevant documents,
statements and other material.

The prosecutor should ensure that the child witness is met a day prior before the deposition
so that the child feels more comfortable and able to depose without any distress and
frauma.

The prosecutor should ensure that all the material witnesses i.e. medical experts and other
expert withesses are examined during the trial.

The prosecutor should understand the position of the witnesses and inform them the reasons
for deposing them before the deposition.

The prosecutor should enquire from the witnesses if they have received direct or indirect
threat or inducement from the accused or family.

The prosecutor should work in coordination with the lawyer/support person supporting/
assisting the child witness.

The Prosecutor should inform the court that a child witness has arrived for the deposition and
ensure that the child is examined af the earliest;

The Prosecutor should make the child sit comfortably while waiting for the case to be called
out.

The Prosecutor should ensure that the child is comfortable and is willing to depose without
any pressure or stress.

The Prosecutor should ensure that the child witness is examined on the same day and is
discharged.

The prosecutor should oppose any adjournment being sought by the accused counsel if the
child witness is present for the deposition.

The Prosecutor should ensure that no unwanted/irrelevant questions are being raised by the
counsel of the accused, which may tfraumatize or frighten the child.

It is important that the IO is consulted and the complete facts are taken from the 10;

Advance notice of application for bail of the accused should be given to the child victim as
also to the Investigating Officer to take suitable necessary steps in the case.

The Prosecutor should take intfo account all probable circumstances for fair trial especially
keeping in mind the safety and security of child victims and their families.

Particular attention should be paid to living arrangements, especially if the offender and the
child reside in the same house as this may lead to the abuse continuing or intimidation of the
victim to withdraw the complaint.
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Role of Prosecutors in cases of Incest:

i The High Court of Delhi in Delhi Commission for Women v. Delhi Police (2010) 172 DLT é5 (DB)

i formulated guidelines to effectively tackle sexual offences including incest and child sexual

{ abuse offences to police, hospitals/ doctors, Child Welfare Committees, Sessions Court,
Magistrate Courts, Prosecutors and other concerned authorities.

With respect to Prosecutors, the Court prescribes the following guideline:

a) In cases where the child is placed in a shelter following the orders of the Child Welfare
Committee or a Metropolitan Magistrate, the application seeking custody of the child made
by the parents/relatives of the victim should not be acceded to till such time, the Public
i Prosecutor gets the status of the applicants verified with the Rape Crisis Cell and also call for
. the records of the Child Welfare Committee if it is not available.

o It should be ensured that the privacy and the confidentiality of the child are maintained at
all times.

o Assist the victim in depositions before the court and brief properly about the nature of court
proceedings atleast one day in advance.

o The deposition of the child must be recorded when the support persons/companion is
present with the child;

o Oppose adjournments especially when the witnesses are present and more particularly
when the child is present;

o Ensure that the frequent breaks are given to the child during frial as younger children are
likely to get tired faster.

o While preparing questions to examine a child witness, “Summary of Suggested Guidelines as
to how a Child may be questioned in the Court” as provided in ‘User Handbook on POCSO
Act by the NCPCR' may be used.

o Recording of the statement of the victim is a time consuming process and needs o be
handled sensitively. The same principles should apply to other witnesses as well, especially
when the accused is well known to the family. In case of any cross-examination of the
complainant or other witnesses, the Prosecutor should ensure that the defence counsel
does not badger the victim or any witness and prevent any character assassination of the
victim or other witnesses. In cases of a gang rape, where there are more then one accused,
the judge should be requested to ensure that repeat questions are not put by difference
counsels and in case a question is repeated, the prosecutor must object to the same;

o While recording the evidence of a child with mental or physical disability, the assistance of
a qualified special educator or a person familiar with the manner of communication of the
child or an expert in that field, should be sought (Section 26).

o While recording the testimony of the child, it should be ensured that the child is not exposed
in any way to the accused while at the same time the accused should be in a position to the
hear the statement of the child and communicate with their lawyer. The latter can be done
by recording the testimony of the child via video conferencing, closed-circuit television or
curtains etc.
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The services of an interpreter, translator, special educator, expert, or person familiar with
the manner of communication of the child, if required {Section 19 and Rule 3 (7)} may be
engaged in order to facilitate communication with the child.

The Prosecutor should ensure that the witnesses feel safe and are not changing/ recanting
their testimony due to any fear, threat, coercion etc. Additionally, the Prosecutor should also
ensure that the reason for a victim's ostensible retraction is thoroughly investigated by the
police.

Even when the victim may have given a full account of the abuse, a number of factors will
be used to undermine the credibility of a child’s statement. These may include:

. delay in reporting;

. the account given was inconsistent;

. the victim voluntarily returned to the accused;

. the victim has a learning disability or mental iliness;

. the victim is perceived as consenting to sexual activity;

. the victim has previously told untruths about other matters; and,

. the victim has been, or is a victim of substance abuse;

The Prosecutor should have an understanding of the consequences faced or likely to be
faced by a child if they say no to their abuser and this should form part of the prosecution
strategy to address perceived weaknesses or anomalies in the victim's account.

Upon conviction, the Prosecutor has a duty to assist the Court on sentencing and must
challenge any defence plea on mitigation which may be misleading, unfrue or which
unfairly attacks the victim's character.

Victim should be informed with reasons in writing if charges against the accused are
dropped, substantially altered, proceedings are discontinued or no evidence is offered.

Victim should be informed about the all stages of proceedings and progress with respect to
frial processes.

Victim should be informed of their rights to prosecute the accused, seek compensation as
well as right not to prosecute.

To ensure that interim compensation is provided by the Court fo meet the immediate needs
of the child for relief or rehabilitation at any stage after registration of FIR, the Prosecutor
must make this application on behalf of the child in consultation with the parents or simply
remind the Special Court of this provision.

The compensation is to be awarded by the court and is payable by the State Government
from the Victims Compensation Fund/Scheme established under Section 357A of the Cr.P.C,
1973. The victim compensation is payable within 30 days of the receipt of the order as per
POCSO Rule 7.
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All the procedures must be child-friendly and the venue should not resemble regular Courts
and should not appear intfimidating to a child.

A child in conflict with law may be produced before an individual member of the Board,
when the Board is not in sitfing'*.

An order of the board is not invalid for the sole reason that one of the members was
absent during any stage of the proceeding'®*. However, this shall apply only if at the time
of disposal, 2 members including the Principal Magistrate were present at the time of final
disposal or passage of an order;

In case of difference of opinion at the time of interim or final disposal, majority’s stance shall
prevail, and if there is no such majority, then the Principal Magistrate’s opinion shall prevail'®.,

At the time of initiating the inquiry, the Board shall satisfy itself that the child in conflict with
low has not been subjected to any ill-tfreatment by the police or by any other person,
including a lawyer or probation officer and take corrective steps in case of such ill-
freatment; [Section 14 (5) (a)]

In all cases under the Act, the proceedings shall be conducted in simple manner as possible
and care shall be taken to ensure that the child, against whom the proceedings have been
instifuted, is given child-friendly atmosphere during the proceedings; [S. 14 (5) (b)]

Every child brought before the Board shall be given the opportunity of being heard and
participate in the inquiry; [S. 14(5)(c)]

Cases of petty offences, shall be disposed of by the Board through summary proceedings, as
per the procedure prescribed under the Code of Criminal Procedure, 1973; [S. 14 (5) (d)]

The Board, shall dispose of inquiry of serious offences by following the procedure, for trial in
summons cases under the Code of Criminal Procedure, 1973; [S. 14(5)(e)]

Inquiry of heinous offences,—

i for children below 16 years of age, inquiry of serious offences shall be disposed of by
the Board, by following the procedure, for trial in summons cases under the Code of
Criminal Procedure, 1973;

i. forchild above the age of sixteen years as on the date of commission of an offence
shall be dealt with in the manner prescribed under section 15.

Whenever necessary, the Board shall provide a translator or interpreter or special educator
who shall be paid not less than Rs. 1,500 per day and in case of franslator, not exceeding Rs.
100 per page;'¥’

134 Section 7(2)

1%5Section 7(3)

13¢ Section 7(4)

137 For the said purpose, the District Child Protection Unit shall maintain a panel of franslators, interpreters and special
educators who shall forward the same to the Board, the qualifications of the translator, interpreter and special educator
shall be as prescribed under the POCSO Act, 2012 and rules framed thereunder [Rule 7(1)(i)]
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Bail to a Person who is apparently a child alleged to be in conflict with the Law
(Section 12)

If a person who is apparently a child and is alleged to have committed an offence
(oailable or non-bailable), is:

a. detained or

b. apprehended by the Police or
c. appears before the board or
d. produced before a Board,

Then, such person shall immediately be released on bail (with or without surety) or be
placed under a probation officer or under a fit person notwithstanding the Code of
Criminal Procedure, 1973 or in any other law for the time being in force. [Section 12(1)]

If a child is released on bail, the Board shall duly inform the Probation Officer or the
Child Welfare Officer [section 13(2)].

However, the Board is empowered noft to release a child if there exist substantial/
reasonable grounds to believe that the child’s release may facilitate an association
with a known criminal or may expose the said child to moral, physical or psychological
danger or that the release of the child would defeat the ends of the justice. The Board
should record the reasons for rejection of bail. [Proviso to S. 12 (1)]

If the Person is not released on Bail:

If the officer-in-charge of the police station does not release on bail, the child
apprehended, such officer shall ensure the person is placed in an observation home
until the person can be brought before a Board. [Section 12 (2)]

If the Board does noft release such person on bail, then the board shall by an order,
send the person o an observation home or a place of safety, during the period of
pendency of the inquiry. [S. 12 (3)]

If the child in conflict with law is unable to fulfill the conditions stipulated in the
bail order within seven days, such child shall be produced before the Board for
modification of the conditions of bail. [S. 12 (4)]
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Inquiry if the heinous offence is alleged to be committed by a child who is
sixteen years of age or above:

If the offence alleged to be committed by a child who has completed or is
above 16 years of age is a heinous offence (section 15)

The Board shall conduct a preliminary assessment with regard to the mental and
physical capability to commit the alleged offence, whether the mind of the child
is able to comprehend the consequences of the offence and the circumstances
surrounding it. The Board may equip itself with the assistance of experienced
psychologist or psychosocial workers or other experts if necessary. [Section 15].
The preliminary assessment shall be disposed off within 3 months from the date
the first time the child was produced [Section 14(3)]

If the Board is satisfied

If the Board is satisfied after preliminary assessment that the proceeding before
them should be disposed, the Board shall follow the procedure for trials in
summons case under the Criminal Procedure Code. [Section 15(2)] (An appeal
can be made against this order under section 101)

Where the Board after preliminary assessment under section
15 passes an order that there is a need for trial of the said child
as an adult, then the Board may order fransfer of the frial of
the case fo the Children’s Court having jurisdiction to try such
offences. [Section 18(3)].

On receipt of preliminary assessment from the Board as made The children’s
under section 15, The Children’s Court may decide that there is court decides
no need for trial of the child as an adult and may conduct an there is a
inquiry as a Board and pass appropriate orders in accordance need fo try as
with the provisions of section 18. [Section 19(1)(ii)] an adult

If after receipt of the preliminary assessment
from the Board the Children’s Court decides
that there is a need for the child to be fried as
an adult, then it shall pass appropriate orders
after trial, factoring the needs specific to the
child, in a fair manner. [(Section 19(1)(i)]

The children’s court
decides there is no need

The order shall include an individual care plan for the
rehabilitation of child, including follow up by the probation
officer or the District Child Protection Unit or a social worker.
[Section 19(2)]

[Section 20] When the child has attained 21 years of age and
the term of stay at the Place of Safety is about to be completed,
the Children’s Court shall provide for a follow up by the
probation officer/DCPU/a social worker/or itself to evaluate/
assess if the child has reformed her/his conduct and if the child
can be contributing member of the scoiety. The progress records
under 19(4) and the opinions of experts may be considered to
assess the child.

On the basis of the evaluation under Section 20, the Children’s
Court may decide to release the child after placing conditions
which it may deem fit, including appointing a monitoring
authority for the remaining term of the child at the place of
safety. [Section 20(2)(i)]

The order shall include an individual care plan for
the rehabilitation of child, including follow up by
the probation officer or the District Child Protection
Unit or a social worker. [Section 19(2)]

Section 19(3) provides that the child who has bee
found to be in conflict with Law will be sent fo a
place of safety till she/he attains twenty one years
of age, and thereafter, transferred to a jail. The
Children’s Court shall ensure the enforcement

of the same. The place of safety shall facilitate
activities enabling the reformation of the child.
[Section 19(3)]

[Section 19(5)] The Children's Court shall lensure
there is a here is a periodic follow up report every
year by the probation officer or the DCPU or a
social worker, to evaluate the progress of the child
in the place of safety and to ensure that there is
no ill-treatment to the child and the report shall be
forwarded to the Children's Court.

On the basis of the evaluation under Section 20, the
Children’s court may decide that the child should complete
the remainder of the ferm as ordered under section 19, in
jail. [Section 20(2)(ii)]
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o For Petty Offences: - If the nature of offence alleged to be committed is petty, the same
shall be terminated if the inquiry by the Board remains inconclusive even after the extended
period of inquiry has lapsed. [Section 14(3)].

Removal of disqualification (Section 24):

o Any child who has committed an offence under such Law shall suffer disqualification,
if any,, aftached with a conviction of an offence.

o However, this does not apply to a child who has completed or is above 16 years of
age who is found the be in conflict with Law by Children’s Court under section 19.

o The provision mandates the Board to direct the Police or by/to Children’s Court
and its own registry, to destroy relevant records of conviction after the expiry of the
period of appeal/reasonable period not exceeding 7 years (Rule 14)

o If the child in question is found to have committed a heinous offence, the relevant
records of conviction of such child shall be retained by the Children’s Court.
[Section 19(1)]
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STANDARD
OPERATING
PROCEDURE

FOR MEDICAL
PROFESSIONALS



A child or a woman with whom rape is alleged or attempted to have been committed or
aftempted, should be examined by a medical expert.

The examination shall be conducted by a registered medical practitioner employed
in a hospital run by the Government or a local authority and in the absence of such a
practitioner, by any other registered medical practitioner.

The examination should be done after obtaining the consent of such child or woman or of a
person competent fo give such consent on her behalf within twenty-four hours from the time
of receiving the information relating to the commission of such offence.

The registered medical practitioner shall without delay, examine her and prepare a report of
his/her examination.

The report should contain the following details:-

a. the name and address of the child/woman and of the person by whom she was
brought;

b. age of the victim

c. the description of material taken from the person of the victim for DNA profiling;
d. marks of injury, if any, on the person of the victim;

e. general mental condition of the victim; and

f. other material particulars in reasonable detail.

The report shall state precisely the reasons for each conclusion arrived at.

The report should specifically record that the consent of the child/woman or of the person
competent to give such consent on her behalf to such examination had been obtained.

The exact time of commencement and completion of the examination shall also be noted
in the report.

The registered medical practitioner shall, without delay forward the report to the
investigation officer who shall forward it to the Magistrate.

@ Section 27 of the POCSO Act deals with the medical examination of child:

o

o

o

The medical examination of a child in respect of whom any offence has been committed
under this Act, shall, in accordance with Section 164A of the Code of Criminal Procedure,
1973, notwithstanding that a First Information Report or complaint has not been registered for
the offences under this Act, be conducted

In case the victim is a girl child, a woman doctor shall conduct the medical examination.

The medical examination shall be conducted in the presence of the parent of the child or
any other person in whom the child reposes trust or confidence.
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o Where, in case the parent of the child or other person the child has taken in confidence
cannoft be present, for any reason, during the medical examination of the child, the medical
examination shall be conducted in the presence of a woman nominated by the head of the
medical institution.

In addition to the above, there are guidelines issued by the Ministry of Health and Family Welfare,
Government of India'®, The relevant portions dealing with children are:

a. In case the child is under 12 years of age, consent for examination needs to be sought from
the parent or guardian.

b. The abuser may accompany children when they come for medical freatment, so be aware
and screen when you suspect abuse. In such situations, a female person appointed by the
head of the hospital/institution may be called in to be present during the examination.

c. Do not assume that because the child is young he/she will not be able to provide a history.
History seeking can be facilitated by use of dolls and body charts.

d. Believe what the child is reporting. There are misconceptions that children lie or that they are
tutored by parents to make false complaints against others. Do not let such myths affect the
manner in which you respond to cases of child sexual abuse.

e. Specific needs of children must be kept in mind while providing care to child survivors.
Doses of treatment will have to be adjusted as required in terms of medical freatment.
For psychological support, it is imperative to speak with the care giver/s of the survivor in
addition the survivor themselves.

f. Health professionals must make a note of the following aspects while screening for sexual
abuse. Assurance of confidentiality and provision of privacy are keys to enabling children to
speak about the abuse. However genital and anal examination should not be conducted
mechanically or routinely. A few indicators for routine enquiry are —

Pain on urination and /or defecation

- Abdominal pain/ generalized body ache

Inability to sleep

Sudden withdrawal from peers/ adults

Feelings of anxiety, nervousness, helplessness

Inability to sleep

Weight loss

Feelings of ending one's life

WITH REGARD TO ILLEGAL MEDICAL TERMINATION OF
PREGNANCY':

o Only registered medical practitioners are authorized to conduct the termination of
pregnancies and shall not be punished for conducting termination in accordance to the
provisions of the Medical Termination of Pregnancy Act [Section 3(1)].

o Such fermination conducted by an unregistered medical practitioner is a punishable
offence under the Indian Penal Code [Section 5(2)]

138 Available at https://mohfw.gov.in/sites/default/files/953522324.pdf

¥ Governed by the Medical Termination of Pregnancy Act
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o A pregnancy shall be terminated only upon the consent of the woman [Section 3(4)(b)].
However, if the woman has not attained the age of 18 years oris over 18 years but not in a
position to take a decision because of her mental illness, then the parent/guardian of the
person is authorized to terminate the pregnancy by providing the consent for the same in
writing.

o Section 3(2) provides that a pregnancy may be terminated by a registered medical
practitioner: -

a. If the pregnancy has not exceeded 12 weeks and the registered medical
practitioner is of the opinion that the pregnancy would affect the life or mental or
physical health of the woman, or that the pregnancy entails a substantial risk to the
child after its birth (it would suffer from such physical or mental abnormalities as to
be seriously handicapped)

OR

b. if the length of the pregnancy exceeds twelve weeks but does not exceed twenty
weeks and at least two registered medical practitioners are of the opinion that the
pregnancy would affect the life or mental or physical health of the woman, or that
the pregnancy entails a substantial risk fo the child after its birth (it would suffer from
such physical or mental abnormalities as to be seriously handicapped)

o The registered medical practitioner(s) while assessing that the confinuation of pregnancy
may affect the health of the woman/child, will also give due weightage to the pregnant
woman's immediate and foreseeable position. [Section 3(3)]

o However, the contingencies with respect to the length of the pregnancy and the opinion
of (at least) two registered medical practitioners shall cease to operate if the registered
medical practitioner is of opinion formed in good faith, that the termination of such
pregnancy is immediately necessary to save the life of the pregnant woman. [Section 5(1)]

o Termination of pregnancy can be executed only in accordance with the provisions of the
Act and only in the following places:

a. a hospital established or maintained by Government, or
b. a place for the time being approved for the purpose of this Act by Government.

o However, this provision shall not apply to the termination of a pregnancy by the registered
medical practitioner in case where he is of opinion, formed in good faith, that the
termination of such pregnancy is immediately necessary to save the life of the pregnant
woman. [Section 5(1)]
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SPECIAL
PROVISIONS
FOR THE COURTS
DEALING WITH
CHILDREN



o On an application made before it by the police, the court will record the statement under
section 164, Cr.P.C.

o Before recording the statement, the Magistrate must determine if the child is in a physical
and emotional condition to make the statement;

o After determining the readiness of the child to make the statement, the Magistrate must
ensure that the child is comfortable and request for the presence of the support person
during the fime the child is giving the statement;

o The child must be asked direct questions in a simple manner, which would not confuse the
child.

o Itisimportant for the Magistrate to appreciate that the child may or may not comprehend
the questions put.

o In case of a sexual assault, the magistrate must ensure that the child actually knows the
body parts. In case of doubft, the magistrate may ask the child to use references, which the
child would be familiar with;

o Necessary experts like language translators, sign language experts, and professional
interpreters may be called for to facilitate the recording of statement.

Under the POCSO Act, 2012, the same Special Court takes cognizance of the offence and also
fries the case:

a. The Special Public Prosecutor and the counsel appearing for the accused shall, while
recording the examination-in-chief, cross-examination or re-examination of the child,
communicate the questions to be put to the child to the Special Court which shall in furn put
those questions to the child [Section 33 (2)].

b. The Special Court may, if it considers necessary, permit frequent breaks for the child during
the trial [Section 33(3)].

c. The Special Court should create a child-friendly atmosphere by allowing a family member,
a guardian, a friend or a relative, in whom the child has trust or confidence, to be present in
the court [Section 33(4)].

d. The Special Court should ensure that the child is not called repeatedly to testify in the court
[Section 33(5)].

e. The Special Court should not permit aggressive questioning or character assassination of the
child and ensure that dignity of the child is maintained at all fimes during the trial [Section
33(6)1.

f. The Special Court should ensure that the identity of the child is not disclosed at any time
during the course of investigation or trial [Section 33(7)].

g. The Special Court may permit such disclosure, if in its opinion, such disclosure is in the interest
of the child and the same should be recorded in writing. The identity of the child shall include
the identity of the child's family, school, relatives, neighbourhood or any other information by
which the identity of the child may be revealed [Section 33(8)].

h. The Special Court is empowered to, in addition to imposing the punishment, direct payment
of such compensation to the child for any physical or mental frauma caused to her/him or
forimmediate rehabilitation of such child [Section 33(9)].
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@® Procedure in case the offence is committed by a child and the determination of age by the
Special Court. (S. 34)

o If the offence mentioned under this Act has been committed by a child, then the child shall
be dealt with under the provisions of the Juvenile Justice (Care and Protection of Children)
Act, 2015 [Section 34 (1) POCSO Act]

o Whether a person is a child or not, shall be determined by the Special Court after satisfying
itself about the age of such person and it shall record in writing its reasons for such
determination [Section 34 (2)].

o No order made by the Special Court shall be deemed to be invalid merely by any
subsequent proof that the age of a person as determined by it under sub-section (2) was not
the correct age of that person [Section 34 (3)].

@ Period for recording of evidence of child and the disposal of the case (S. 35)

o Evidence of a child shall be recorded within thirty days from the date of cognizance by the
Special Court, and any delay shall be explained by reasons recorded in writing.

o The trial shall be concluded within a period of one year from the date of taking cognizance
of the offence.

@ Section 36 provides that the child should not be exposed to the accused at the fime of
recording of the evidence, while at the same fime ensuring that the accused is in a position to
hear the statement of the child and communicate with his advocate.

The Special Court may record the statement of a child through video conferencing or by utilising
single visibility mirrors or curtains or any other device.

@ Section 37 of the Act provides that the trials shall be conducted in camera and in the presence
of the parents of the child or any other person in whom the child has trust or confidence.

@ [f the Special Court is of the opinion that the child needs to be examined at a place other than
the court, it shall proceed to issue a commission in accordance with the provisions of section
284 of the Code of Criminal Procedure, 1973.

@ As per Section 38 the court may take the assistance of a translator or interpreter having such
qualifications, experience and on payment of such fees as may be prescribed, while recording
the evidence of the child, wherever necessary.

If a child has a mental or physical disability, the Special Court may take the assistance of a
special educator or any person familiar with the manner of communication of the child or an
expert in that field, having such qudalifications, experience and on payment of such fees as may
be prescribed to record the evidence of the child.
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The National Commission for Protection of Child Rights (NCPCR) was set up

in March 2007 under the Commissions for Protection of Child Rights (CPCR)

Act, 2005, an Act of Parliament (December 2005). National Commission for
Protection of Child Rights (NCPCR) is a statutory body under the Commissions
for Protection of Child Rights (CPCR) Act, 2005 under the administrative control
of the Ministry of Women & Child Development ,Government of India. The
Commission's Mandate is to ensure that all Laws, Policies, Programmes, and
Administrative Mechanisms are in consonance with the Child Rights perspective
as enshrined in the Constitution of India and also the UN Convention on the
Rights of the Child. The Child is defined as a person in the 0 to 18 years age

group.

The Commission visualizes a rights-based perspective flowing into National
Policies and Programmes, along with nuanced responses at the State, District
and Block levels, taking care of specificity and strengths of each region. In
order to fouch every child, it seeks a deeper penetration fto communities and
households and expects that the ground experiences gathered at the field
are taken into consideration by all the authorities at the higher level. Thus the
Commission sees an indispensable role for the State, sound institution-building
processes, respect for decentralization at the local bodies and community
level and larger societal concern for children and their well-being.
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ChxldFund

India

ChildFund is a child development organization representing the voice of
deprived, excluded and vulnerable children in India regardless of their
race, creed and gender, since 1951. Presently, we are assisting over 2
million children and families across the country with our unique child-centric
intfervention programs. There are 2 entities of ChildFund in India: ChildFund
International in India and ChildFund India registered as a Society.
ChildFund International is a global child development and protection
agency, headquartered in US, serving more than 19 million children and
family members in 25 countries. ChildFund International is a member of
the ChildFund Alliance — a global network of 11 organizations which assists
millions of children and families across 63 countries.
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